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1            P-R-O-C-E-E-D-I-N-G-S

2                                      (2:28 p.m.)

3             CHAIRPERSON MILLER:  Okay.  Good

4 afternoon.  It's 2:29.  We have a hearing

5 scheduled for 2:30, but I think everybody is

6 here.  Right?

7             MR. BIANCO:  It looks like it.

8             CHAIRPERSON MILLER:  Okay.  So

9 this is Case No. 14-PRO-00007, Madam's Organ

10 located at 2461 18th Street, N.W., License No.

11 25273, in ANC-1C.  And it's a protest of --

12 it's a termination of settlement agreement

13 case.

14             Would you introduce yourselves for

15 the record, please?

16             MR. DUGGAN:  Bill Duggan,

17 President  of 2461.

18             CHAIRPERSON MILLER:  Okay.

19             MR. BIANCO:  Madam Chair, Richard

20 Bianco on behalf of the applicant.

21             MR. SIMPSON:  And William Simpson

22 on behalf of ANC-1C.
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1             CHAIRPERSON MILLER:  Okay.  Good.

2 I know you all have been here before.  So I

3 think you pretty much how this is going to go.

4 And it's the applicant's case to make for

5 termination.  And we are looking at Section

6 25-446.  Okay.

7             MEMBER JONES:  Madam Chair?

8             CHAIRPERSON MILLER:  Yes?

9             MEMBER JONES:  Just out of a point

10 of clarification, would it be inappropriate

11 just to quickly reiterate the Rules of

12 Engagement and the Rules of the Hearing, even

13 though we are assuming that both parties know

14 and understand them?  Just for the -- so it's

15 a matter of record that we get their

16 concurrence of said rules on the record?

17             CHAIRPERSON MILLER:  I can touch

18 upon certain things such as you each have an

19 hour and a half to make your case.  We hope

20 it's less.  Mr. Jones will be keeping track of

21 the time.  He will give you a periodic update

22 or you can ask him if you are worried about
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1 it.  That includes your witnesses and your

2 cross-examining the other side's witnesses.

3             It doesn't include opening and

4 closing which generally are about five

5 minutes.

6             MEMBER JONES:  Thank you, Madam

7 Chair, for that indulgence.

8             CHAIRPERSON MILLER:  Okay.  And

9 they pretty much know opening statements and

10 in that order, I believe you know.  And we did

11 say that the applicant has the burden.

12             So do you have any questions about

13 this?  All right.  Then let's get into it.

14             Oh, as far as witnesses go, we

15 have your PIFs.  I'm assuming -- is there any

16 deviation from the PIF?  Okay.

17             MR. SIMPSON:  I'll just clarify

18 that it will just be myself testifying on

19 behalf of ANC-1C.

20             CHAIRPERSON MILLER:  Okay.  You

21 are the only witness.  Okay.

22             MR. DUGGAN:  The applicant is only
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1 calling one witness as well.

2             CHAIRPERSON MILLER:  Only one

3 witness, Mr. Duggan.  Okay.  How do I

4 pronounce it?

5             MR. DUGGAN:  Pardon?

6             CHAIRPERSON MILLER:  How do I

7 pronounce your name?

8             MR. DUGGAN:  You got it good.

9             CHAIRPERSON MILLER:  I got it

10 right?  Okay.

11             MR. DUGGAN:  Duggan.  Thank you.

12             CHAIRPERSON MILLER:  All right.

13 Then opening statements?

14             MR. BIANCO:  Sure.

15             CHAIRPERSON MILLER:  Okay.

16             MR. BIANCO:  Madam Chair, Members

17 of the Board, good afternoon.  We are here

18 today on 2461 Corp, better known as Madam's

19 Organ, a petition to terminate its voluntary

20 agreement.  The voluntary agreement is from

21 2008 that we are dealing with.

22             There is three things that we need
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1 to show in order for the Board to terminate

2 the agreement.

3             First, we need to show that we

4 made a good faith attempt to resolve whatever

5 issues that were outstanding within the

6 voluntary agreement.  We will make such a

7 showing.

8             No. 2, we are going to show that

9 the need for the amendment is caused by

10 circumstances beyond the control of the

11 applicant and we think it's clear that the

12 circumstances in Adams Morgan have changed

13 substantially since 2008, both from a

14 demographic standpoint, a business standpoint.

15             The law has changed governing this

16 particular voluntary agreement and new

17 voluntary agreements have been entered into in

18 the immediate vicinity of the applicant that

19 are less restrictive and more favorable, all

20 of which have affected the applicant's

21 business.

22             Finally, we need to show that the
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1 amendment or termination will not have an

2 adverse impact on peace, order and quiet.  We

3 will be able to make that showing that the

4 operating requirements for this establishment

5 should be brought into line with the operating

6 requirements of similarly situated

7 establishments on 18th Street.  Thank you.

8             CHAIRPERSON MILLER:  Thank you.

9 Mr. Simpson?

10             MR. SIMPSON:  Good afternoon.

11 ANC-1C is not here because we want to be.

12 Those matters were quite comfortably settled

13 in the community with respect to Madam's

14 Organ.  But as pointed out, they have applied

15 to unilaterally terminate the settlement

16 agreement, promises that they made to the

17 community in 2008.

18             As counsel for the applicant has

19 pointed out, all of the statutory burdens are

20 on them.  In contrast to their opening

21 statement, we certainly feel that no good

22 faith attempt has been made to seek an
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1 amendment to the voluntary agreement.

2             We also disagree that there is --

3 that there are circumstances in the

4 neighborhood that would justify a termination

5 of the settlement agreement.  And we do think

6 there would be an adverse impact on the

7 community if the settlement agreement were

8 terminated.

9             This particular case we find

10 particularly egregious because there is a

11 specific history as to why this settlement

12 agreement even exists.  As the Board is aware,

13 there has long been a moratorium on certain

14 types of alcohol licenses in Adams Morgan.

15             That moratorium currently

16 prohibits new tavern licenses.  The Board is

17 gearing up to continue that prohibition on new

18 tavern licenses.  That prohibition did not

19 always exist.  There was a period when it was

20 possible to have new tavern licenses, when it

21 was possible to change from a restaurant

22 license to a tavern license.
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1             And it was right on the cusp of a

2 change in the Adams Morgan Moratorium when it

3 was about to become not possible to change

4 from a restaurant license to a tavern license.

5 Madam's Organ applied to change, to make that

6 change, to switch from being a restaurant to

7 becoming a tavern and the ANC protested that

8 application.

9             And a grand bargain was reached

10 between the ANC, Madam's Organ and many -- and

11 a number of other establishments in the

12 community in which the ANC agreed to drop its

13 protest of these license changes in exchange

14 for the entering into of settlement agreements

15 that would include a reduced food requirement.

16 And that's exactly what Madam's Organ agreed

17 to in order to get the thing that they wanted,

18 a tavern license.

19             Now, at the first opportunity,

20 having received what they wanted from the

21 community, they are here to ask you to excuse

22 them from the promises that they made to get
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1 the thing that they wanted and we find that

2 particularly egregious.  And we would

3 certainly encourage you not to accept their

4 termination request.  Thank you.

5             CHAIRPERSON MILLER:  Okay.  Thank

6 you.  We'll call our Investigator, Mr.

7 Ghenene.  Good afternoon.

8             INVESTIGATOR GHENENE:  Good

9 afternoon.

10 Whereupon,

11            INVESTIGATOR ABYIE GHENENE

12 was called as a witness by the ABRA Board, and

13 having been first duly sworn, assumed the

14 witness stand and was examined and testified

15 as follows:

16             INVESTIGATOR GHENENE:  Yes, ma'am.

17             CHAIRPERSON MILLER:  So we have

18 your report that you did.

19             INVESTIGATOR GHENENE:  Yes, ma'am.

20             CHAIRPERSON MILLER:  And you can

21 present however you like.

22             INVESTIGATOR GHENENE:  Sure.
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1             CHAIRPERSON MILLER:  But

2 afterwards or while you are doing it, if there

3 is anything in there that you think goes to

4 the changed circumstances or the no adverse

5 impact, if you can highlight that, that would

6 be helpful.

7             INVESTIGATOR GHENENE:  Absolutely.

8             CHAIRPERSON MILLER:  Okay.  Thank

9 you.

10             INVESTIGATOR GHENENE:  So I think

11 like I have done in the past, I'll just give

12 an abbreviated version, because you guys do

13 have the document.

14             CHAIRPERSON MILLER:  Right.

15                DIRECT EXAMINATION

16             INVESTIGATOR GHENENE:  I was

17 assigned this protest on July 31, 2014.  There

18 was only one protestant and that's the ANC-1C

19 represented by Mr. Simpson.

20             I spoke with Mr. Simpson and he

21 said that the primary reason of the protest,

22 as you have just heard, is that there is -- he
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1 doesn't believe that the establishment has

2 filled its legal responsibilities regarding

3 negotiating a new settlement agreement and

4 also, as he touched on, stated that

5 terminating the current settlement agreement

6 will conflict an agreement that was made in

7 the past where the establishment was allowed

8 to reclassify its license.

9             Mr. Simpson, at the end of our

10 conversation added that terminating the

11 settlement agreement would adversely affect

12 peace, order and quiet.

13             The zoning laws or how the

14 establishment is zoned is inside the report.

15 And there is also the nearby establishments in

16 there as an exhibit as well.

17             As far as the days and hours

18 monitored, Adams Morgan is one of those places

19 that gets monitored every night by multiple

20 Investigators.  And specific to me, it's some

21 place I probably go through, I don't know, 9

22 to 15 times a week at various times.
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1 Specifically, at night I have monitored it

2 well over the times represented in this

3 report.

4             And I can say that specific to

5 Madam's Organ, you can't really differentiate

6 the noise that is coming out of there from the

7 noise that is coming out of everywhere.  There

8 is hoards of people, hoards of traffic, tons

9 of police, it's a very, very busy and lively

10 area.

11             But as far as noise, I would say

12 excessive noise coming out of there, I did not

13 witness any of that or observe any of that.

14             MEMBER SILVERSTEIN:  I'm sorry?

15 Excessive?

16             INVESTIGATOR GHENENE:  I did not

17 witness any excessive noise or what I would

18 deem to be excessive.

19             On Tuesday, September 30, 2014, I

20 spoke with Mr. William Duggan, the owner of

21 Madam's Organ and asked him about the

22 protestants issues.  And Mr. Duggan stated



202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 15

1 specifically that he -- his number one reason

2 for terminating the settlement agreement is

3 because he wants to be competitive with some

4 of the establishments in this area or with the

5 rest of the establishments in this area.

6             In speaking directly to an excerpt

7 in his settlement agreement where he is not

8 allowed to seek holiday extensions as a result

9 of the, I guess, time limiters in his

10 settlement agreement.  Mr. Duggan also said

11 that -- and that speaks to the competitive

12 advantage for him, because it also includes

13 New Year's Eve.

14             Mr. Duggan stated that Madam's

15 Organ is represented on the sign directly

16 outside of it that has been there forever is

17 a restaurant, and a soul food restaurant at

18 that.  And Mr. Duggan said that they have

19 absolutely no plans on removing the kitchen

20 that is already there or changing the nature

21 of the business, that they will continue to

22 sell food and that that's one of the main
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1 attractors for his establishment.

2             And that's pretty much it.  I can

3 speak to the fact that I did a research or I

4 did a review of ABRA records with specific

5 regard to the Noise Task Force and through the

6 -- from the date range of September 11, 2013

7 through July 10, 2014, there were two noise

8 issues regarding Madam's Organ represented by

9 the two case numbers I put in there.

10             And I don't believe that one has

11 been adjudicated totally, but one has and that

12 one resulted in no ABRA violation found.

13             CHAIRPERSON MILLER:  Okay.  Great.

14 Thank you.  Board questions?  Okay.  I have a

15 few.  So based on your report, I believe one

16 of the issues is seeking extended hours.  They

17 can't do that because of their settlement

18 agreement.  Are you familiar with nearby

19 establishments and know whether or not they

20 have extended hours and get them?

21             INVESTIGATOR GHENENE:  No, I'm

22 unfamiliar.
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1             CHAIRPERSON MILLER:  Do you have

2 an opinion with respect to whether if they

3 were allowed to get extended hours, there

4 would be an adverse impact on the

5 neighborhood?

6             INVESTIGATOR GHENENE:  An opinion?

7 Not really, because I think that that's -- I

8 don't know if I could answer that, but I can

9 say that Adams Morgan is Adams Morgan.  And

10 there is just a lot of stuff going on there.

11             MEMBER SILVERSTEIN:  Would you say

12 again?

13             INVESTIGATOR GHENENE:  Adams

14 Morgan is very busy at all times.

15             CHAIRPERSON MILLER:  Are there

16 nearby residents that would be impacted by

17 that that you are aware of?

18             INVESTIGATOR GHENENE:  Again, I

19 mean, there are nearby residents for sure.

20             CHAIRPERSON MILLER:  Okay.

21             INVESTIGATOR GHENENE:  But I'm not

22 sure what impact one place, one more place --
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1 I mean, I don't know.  I can't really answer

2 that.

3             CHAIRPERSON MILLER:  Okay.  And I

4 am sure we will get this from the other

5 parties, but are you aware of anything in

6 particular in the settlement agreement that

7 gives them an unfair competitive disadvantage

8 because of the provision?

9             INVESTIGATOR GHENENE:  No, ma'am,

10 I didn't look to that.

11             CHAIRPERSON MILLER:  Okay.  Okay.

12 And how many years have you been with ABRA?

13             INVESTIGATOR GHENENE:

14 Approximately four.

15             CHAIRPERSON MILLER:  Four.  So

16 have you been on that corridor, basically,

17 monitoring establishments for about four

18 years?

19             INVESTIGATOR GHENENE:  Yes, ma'am.

20             CHAIRPERSON MILLER:  Okay.  Okay.

21 I don't have any other questions right now.

22             MEMBER ALBERTI:  A quick question.
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1             CHAIRPERSON MILLER:  Mr. Alberti?

2             MEMBER ALBERTI:  Hi, Investigator

3 Ghenene.

4             INVESTIGATOR GHENENE:  Yes, sir.

5             MEMBER ALBERTI:  This may be a

6 little bit off topic, and tell me if you don't

7 really remember or know, but you have been

8 here four years.  Is that correct?

9             INVESTIGATOR GHENENE:  Yes, sir.

10             MEMBER ALBERTI:  Okay.  And in

11 that four years, are you aware of any changes

12 in the statutes governing later hours for

13 holiday hours?

14             INVESTIGATOR GHENENE:  I --

15             MEMBER ALBERTI:  If you don't know

16 -- you don't know whether that changed while

17 you were here or when that changed?  Is that

18 correct?

19             INVESTIGATOR GHENENE:  Yes, I'm

20 not sure.

21             MEMBER ALBERTI:  Okay.  Great.

22 That's it.  Thank you.
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1             CHAIRPERSON MILLER:  Mr.

2 Rodriguez?

3             MEMBER RODRIGUEZ:  Yes,

4 Investigator, are you familiar with the

5 cultural framework like you say of Adams

6 Morgan, you said Adams Morgan is Adams Morgan.

7 And maybe some people that are real familiar

8 with Adams Morgan know exactly that, but what

9 about the changes?  What changes?  Now, there

10 is a concern here that there are changes that

11 have taken place that impact the situation,

12 this application.

13             For somebody who has had their ear

14 to the ground and their eyes on the prize,

15 what changes have you seen in Adams Morgan in

16 terms of its nightlife that might impact a

17 decision here for our Board?

18             INVESTIGATOR GHENENE:  That's a

19 very tough question.  I can speak to only my

20 experience since 2011.  Obviously, I'm from

21 the area and I have visited Adams Morgan well

22 before that, but I think that counsel brought
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1 up that there was specific changes from 2008

2 onward.

3             I can say in the last -- since

4 2011, what I have noticed is that there is a

5 significantly larger police presence in Adams

6 Morgan.

7             MEMBER RODRIGUEZ:  Okay.

8             INVESTIGATOR GHENENE:  There seems

9 to be a lot more younger people walking

10 around.  Whether -- I don't believe that they

11 are going inside of the establishments or ABC

12 licensed establishments.  I don't believe

13 that, but they are walking around, milling

14 around, but other than that, I can't really

15 speak to any changes.

16             MEMBER RODRIGUEZ:  Would you say

17 that Madam's Organ sticks out from the whole

18 cultural social framework?  Is it like, you

19 know, a bump in the log?  Does it stick out?

20             INVESTIGATOR GHENENE:  Oh, --

21             MEMBER RODRIGUEZ:  Does it fit

22 within the whole framework?
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1             INVESTIGATOR GHENENE:  -- I

2 absolutely can't answer that question.  I

3 wouldn't know how to answer that.

4             MEMBER RODRIGUEZ:  Okay.  That's

5 all I have for now, Madam Chair.

6             CHAIRPERSON MILLER:  Okay.

7 Anybody else?  Oh, okay, no more questions

8 from the Board right now.  Does the applicant

9 have questions?

10             MR. BIANCO:  I do have a few

11 questions.

12             CHAIRPERSON MILLER:  Okay.

13                 CROSS-EXAMINATION

14             MR. BIANCO:  Investigator, in your

15 direct testimony you testified that there was

16 no excessive noise coming out of the

17 applicant's establishment.  Would you say that

18 any noise emanating from the establishment is

19 similar to the surrounding establishments?

20             INVESTIGATOR GHENENE:  Yes, from

21 what I observed it is.

22             MR. BIANCO:  And while standing on
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1 the street in front of applicant's

2 establishment, are you able to distinguish

3 what is coming out of theirs and what is

4 coming out of the establishment next door on

5 either side?

6             INVESTIGATOR GHENENE:  The only

7 thing I can establish that would be directly

8 associated with Madam's Organ is people having

9 conversations sitting in front of it, but

10 other than that, no.

11             MR. BIANCO:  Okay.  And you

12 testified that you had looked into the Noise

13 Task Force issue and my client was saying

14 something to me while you were testifying to

15 that, so what I heard you say is that there

16 were, in the course of one year, two issues,

17 one of which was a no violation and the other

18 of which has not been resolved?

19             INVESTIGATOR GHENENE:  Yes, that's

20 what it appears to be.  Yes, sir.

21             MR. BIANCO:  And in the course of

22 your investigation, did you have the
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1 opportunity to review my client's settlement

2 agreement from 2008?

3             INVESTIGATOR GHENENE:  Briefly,

4 but not extensively.

5             MR. BIANCO:  Do you recall and

6 maybe you don't recall, do you recall whether

7 or not the issue of extended hours is

8 addressed anywhere in the agreement?

9             INVESTIGATOR GHENENE:  I'm

10 unaware.

11             MR. BIANCO:  And do you recall

12 whether or not the issues of noise, music and

13 dancing are addressed anywhere within the

14 context of the settlement agreement?

15             INVESTIGATOR GHENENE:  I'm

16 unaware.

17             MR. BIANCO:  Some questions from

18 the Board focused on, a little bit,

19 competitive disadvantages and you said that

20 you weren't necessarily aware of any of those

21 issues.  But if I could pose a question to you

22 if two establishments with tavern licenses --
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1 it takes two establishments, both with tavern

2 licenses, one of which is allowed to remain

3 open later than the other, do you believe that

4 would put the earlier closing establishment at

5 a competitive disadvantage in Adams Morgan?

6             INVESTIGATOR GHENENE:  That makes

7 sense.

8             MR. BIANCO:  Okay.

9             CHAIRPERSON MILLER:  Can you

10 repeat the question?  I missed some of it.

11             MR. BIANCO:  Sure.  Assuming two

12 CT licensed establishments, all other things

13 being equal, one being required to close

14 earlier than the other, would that put the

15 earlier closing establishment at a competitive

16 disadvantage was the hypothetical that I

17 posed.

18             CHAIRPERSON MILLER:  Okay.  Thank

19 you.  Did you answer that?

20             INVESTIGATOR GHENENE:  Yes, ma'am.

21             CHAIRPERSON MILLER:  What did you

22 say?
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1             INVESTIGATOR GHENENE:  I said it

2 would -- that makes sense.

3             CHAIRPERSON MILLER:  Okay.

4             INVESTIGATOR GHENENE:  Yes.

5             MR. BIANCO:  And I think in the

6 context of your investigation we had the

7 opportunity to speak briefly, I think, before

8 you spoke with my client.

9             INVESTIGATOR GHENENE:  Yes, sir.

10             MR. BIANCO:  And remembering that

11 conversation, do you have an opinion as to

12 whether or not there is any correlation

13 between a food service requirement and noise,

14 music and dancing emanating from the

15 establishment?

16             INVESTIGATOR GHENENE:  I do not

17 see a correlation between food service and

18 noise.

19             MR. BIANCO:  And assuming for the

20 sake of argument that the Board sees fit to

21 terminate this voluntary agreement, as to

22 noise emanating from the establishment, the
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1 establishment would still have to comply with

2 all noise ordinance and regulations, correct?

3             INVESTIGATOR GHENENE:  Yes, sir.

4             MR. BIANCO:  That's all we have.

5 Thank you, Madam Chair.

6             CHAIRPERSON MILLER:  Okay.  ANC?

7             MR. SIMPSON:  Investigator, thank

8 you.  You indicated that Adams Morgan is

9 constantly monitored, that you are personally

10 there between 9 and 15 times a week.  Do you

11 have any supposition why it is that Adams

12 Morgan is constantly monitored and why you

13 have to be there?

14             INVESTIGATOR GHENENE:  I think

15 it's just because there is a high

16 concentration of ABC-licensed places there.

17 And additionally, it's right around the corner

18 from our office.

19             MR. SIMPSON:  That helps.  And you

20 indicated that there is a very large police

21 presence.  In your opinion would the need for

22 that police presence have anything to do with



202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 28

1 the consumption or over-consumption of

2 alcohol?

3             INVESTIGATOR GHENENE:  I think

4 that's probably a factor.  But there is

5 certainly a large amount of people out there,

6 too.

7             MR. SIMPSON:  Yes.  And in your

8 opinion having observed people in ABC-licensed

9 establishments for the past four years, do you

10 think people drinking alcohol are better

11 behaved if they consume food along with that

12 alcohol or not?

13             INVESTIGATOR GHENENE:  I can't

14 make that distinction.

15             MR. SIMPSON:  I think those are

16 all my questions for now.  Thank you.

17             CHAIRPERSON MILLER:  Okay.  No

18 other Board questions either?  Okay.  Okay.

19 There are.  Yes, Mr. Silverstein and then

20 Mr. --

21             MEMBER SILVERSTEIN:  No, Mr.

22 Short.
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1             CHAIRPERSON MILLER:  -- Short and

2 then Mr. Silverstein.

3             MEMBER SILVERSTEIN:  Sure.

4             MEMBER SHORT:  Okay.  Good

5 afternoon again --

6             INVESTIGATOR GHENENE:  Good

7 afternoon.

8             MEMBER SHORT:  -- Investigator

9 Ghenene.  In your professional opinion, do

10 settlement agreements or voluntary agreements

11 between the community and businesses aid in

12 better business or what's your perception of

13 those agreements in -- as you have been there

14 for four years.

15             INVESTIGATOR GHENENE:  Sure, sure.

16             MEMBER SHORT:  So you have seen a

17 few of them open.  You have seem some close.

18 And you know the ones that have settlement

19 agreements and the ones that don't.  Do

20 settlement agreements help or hinder or have

21 no affect at all on these business

22 establishments?
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1             INVESTIGATOR GHENENE:  Again,

2 that's a very tough question.

3             CHAIRPERSON MILLER:  Yes.

4             MEMBER SHORT:  Just your personal

5 opinion.

6             INVESTIGATOR GHENENE:  Sure.  I

7 think that it probably depends on the

8 perception and where you are sitting looking

9 at the agreement.  So as a business owner, you

10 might think that it hinders you.  As the

11 community, you might think that it helps.  So

12 I can't -- you know, and there -- all of them

13 are different, you know, for the most part.

14             MEMBER SHORT:  Okay.

15             INVESTIGATOR GHENENE:  So there

16 are some that are very restrictive and there

17 are some that are kind of just there just to

18 be there.

19             MEMBER SHORT:  And we also know

20 the nature of the business being where it is

21 now.

22             INVESTIGATOR GHENENE:  Absolutely.
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1             MEMBER SHORT:  We can speak that

2 we have some good actors, businesses, and we

3 have some that aren't so good.

4             INVESTIGATOR GHENENE:  Absolutely.

5             MEMBER SHORT:  Would you say the

6 majority of the good actors have settlement

7 agreements?

8             INVESTIGATOR GHENENE:  I think

9 again it varies.  There are some areas that

10 it's fairly universal, because that's just the

11 way the neighborhood is or the community wants

12 it.  And then there are some places where it's

13 not so universal and there is -- it varies.

14 It often varies.

15             MEMBER SHORT:  Okay.  And this is

16 my last question.

17             INVESTIGATOR GHENENE:  Sure.

18             MEMBER SHORT:  We often hear and

19 it's common language here about peace, order

20 and quiet.  And we know 18th Street has its

21 issues, Adams Morgan, some of the community

22 has been here and voiced their opinions about
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1 that.  Do settlement agreements help, aid or

2 assist peace, order and quiet in the

3 community?

4             INVESTIGATOR GHENENE:  I think it

5 would depend on the settlement agreement and

6 what is in it.  I think that just from my

7 observations, the increased amount of police

8 in Adams Morgan has assisted in, I guess --

9             MEMBER SHORT:  Peace, order and

10 quiet?

11             INVESTIGATOR GHENENE:  -- yes,

12 helping with peace, order and quiet.  And I'm

13 sure that there is a ton of other things that

14 could help as well.  So I think that that

15 would be my statement on that.

16             MEMBER SHORT:  Thank you for your

17 professional answer.

18             INVESTIGATOR GHENENE:  Thank you,

19 sir.

20             MEMBER SHORT:  That's all I have,

21 Madam Chair.

22             CHAIRPERSON MILLER:  Okay.  Mr.
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1 Silverstein?

2             MEMBER SILVERSTEIN:  Thank you for

3 your report, Investigator Ghenene.

4             INVESTIGATOR GHENENE:  Thank you.

5             MEMBER SILVERSTEIN:  Is the

6 situation in Adams Morgan in terms of peace,

7 order and quiet and livability at or near the

8 saturation point, as far as noise is concerned

9 and folks who live there?

10             INVESTIGATOR GHENENE:  That's

11 another tough question.

12             MEMBER SILVERSTEIN:  In your

13 opinion.

14             INVESTIGATOR GHENENE:  It's very

15 lively.  Very, very, very lively.  I don't

16 want to make that judgment.

17             MEMBER SILVERSTEIN:  We all try to

18 strike a balance between lively and livable.

19 And at times different neighborhoods go from

20 the one to the other and then go back half an

21 hour later or whatever.  And is that in your--

22 have you noticed that type of situation
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1 occasionally in Adams Morgan?

2             INVESTIGATOR GHENENE:  Could you--

3 can you explain this?

4             MEMBER SILVERSTEIN:  When it goes

5 to lively to livable -- to unlivable.  It goes

6 from being just a lot of fun to being hey,

7 people can't sleep or there is too many

8 sirens, police.

9             INVESTIGATOR GHENENE:  Sure.

10             MEMBER SILVERSTEIN:  Violence or--

11             INVESTIGATOR GHENENE:  I think

12 depending on your threshold for that type of

13 stuff, certainly there is times where you

14 could be frustrated with what is going on.

15 Whether it is -- you know, it could be three

16 people arguing in the street.

17             MEMBER SILVERSTEIN:  Sure.

18             INVESTIGATOR GHENENE:  Shouting

19 and hooting and hollering.  That could disturb

20 you and that could be an irritant.  But there

21 is a ton of people in the street during

22 certain hours spanning a long section of 18th
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1 Street and into some of the side streets.  So

2 it's, you know, a tough situation.

3             MEMBER SILVERSTEIN:  And in your

4 own words, hoards of people, tons of traffic,

5 tons of food out there.  It sounds like a good

6 time, but not exactly a good time to sleep

7 always.

8             INVESTIGATOR GHENENE:  Yes.

9             MEMBER SILVERSTEIN:  In a

10 situation like that is there a cushion sort

11 of, you know, where the neighborhood can stand

12 more noise and it won't be a problem?  This

13 isn't the kind of place where there is

14 tumbleweeds going down 18th Street.

15             INVESTIGATOR GHENENE:  Yes, I

16 mean, it's a very tough situation, very tough.

17             MEMBER SILVERSTEIN:  Would our

18 terminating the settlement agreement in any

19 way make things better for the community?

20 Obviously, it would be a plus for the

21 licensee.  Is there anything in terminating

22 the settlement agreement that would -- that
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1 might have some positive effects on peace,

2 order and quiet in your --

3             INVESTIGATOR GHENENE:  I didn't

4 review the settlement agreement entirely to

5 give you a good answer to that question, so I

6 don't feel comfortable answering that.

7             MEMBER SILVERSTEIN:  Is there

8 anything in there that you noticed that would

9 make you feel that it would definitely make

10 things worse or is this simply something we

11 are going to have to determine on our own?

12             INVESTIGATOR GHENENE:

13 Unfortunately, I think you guys are going to

14 have to do it on your own.

15             MEMBER SILVERSTEIN:  Okay.  I just

16 wanted to establish those parameters before we

17 get into this.

18             INVESTIGATOR GHENENE:  I'm sorry

19 I couldn't help more.

20             MEMBER SILVERSTEIN:  I didn't

21 expect you would.  Thank you, Investigator.

22             INVESTIGATOR GHENENE:  No problem.
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1             MEMBER SILVERSTEIN:  Thank you.

2 No further questions.

3             CHAIRPERSON MILLER:  Mr. Jones?

4             MEMBER JONES:  Thank you, Madam

5 Chair.  Investigator, did you happen to --

6 well, let me back up.

7             You understand there are three

8 tests, if you will, or three areas that have

9 to be demonstrated for -- okay, in the request

10 for a termination of agreement?  Are there any

11 of those areas that you particular -- paid any

12 particular attention to during your

13 investigation as you were preparing for this?

14             INVESTIGATOR GHENENE:  No, sir.

15             MEMBER JONES:  Okay.

16             INVESTIGATOR GHENENE:  I was

17 simply evaluating it as a protest.

18             MEMBER JONES:  Got it.

19             INVESTIGATOR GHENENE:  And

20 covering the one protest issue.

21             MEMBER JONES:  One protest issue.

22 Okay.  So given that, I'm going to ask a
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1 question, but I think I know the answer based

2 on your response, but have you -- did you have

3 an opportunity to do an assessment or an

4 analysis of any changes in the operating hours

5 of any of the establishments prior to 2008,

6 i.e., prior to the time that the SA was put in

7 place to today's hearing?

8             INVESTIGATOR GHENENE:  No, sir.

9             MEMBER JONES:  No.  Okay.  Thank

10 you.  Thank you, Madam Chair.

11             CHAIRPERSON MILLER:  Okay.  Mr.

12 Rodriguez?

13             MEMBER RODRIGUEZ:  Investigator,

14 now, the Madam's Organ does not have a

15 sidewalk cafe.  I mean a sidewalk -- yes, they

16 don't.

17             INVESTIGATOR GHENENE:  No, they

18 do, sir.

19             MEMBER RODRIGUEZ:  There are just

20 people out there, right?

21             INVESTIGATOR GHENENE:  No, they

22 have a sidewalk cafe.
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1             MEMBER RODRIGUEZ:  They have a

2 sidewalk cafe at the sidewalk?

3             INVESTIGATOR GHENENE:  Yes, sir.

4             MEMBER RODRIGUEZ:  I have not

5 noticed much of a crowd there.  I have noticed

6 people when I went by there just talking to

7 Milly versus some of the other sidewalk cafes

8 down the street.

9             INVESTIGATOR GHENENE:  I believe

10 that -- I don't believe that they have tables

11 or anything set up.

12             MEMBER RODRIGUEZ:  Right.

13             INVESTIGATOR GHENENE:  I think

14 they have a bench or something out there.

15             MEMBER RODRIGUEZ:  Yes.  I have

16 seen it and I have personally walked by there

17 many times.

18             INVESTIGATOR GHENENE:  Yes.

19             MEMBER RODRIGUEZ:  I know the

20 neighborhood.  But I have seen like a brick or

21 a small brick wall and a bench.

22             INVESTIGATOR GHENENE:  Yes, sir.
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1             MEMBER RODRIGUEZ:  And then people

2 just talking there.  And then I see, down the

3 street, sidewalk cafes with a lot of people

4 out there.  Have you compared the noise levels

5 between the sidewalk cafes and the Adams

6 Morgan situation?

7             INVESTIGATOR GHENENE:  I think

8 that it's my opinion that they are all fairly

9 equal.

10             MEMBER RODRIGUEZ:  Okay.

11             INVESTIGATOR GHENENE:  They are

12 all about the same.

13             MEMBER RODRIGUEZ:  Okay.  Thank

14 you.

15             CHAIRPERSON MILLER:  Okay.

16 Anybody else?  Any questions on Board

17 questions?  Okay.  Thank you very much.

18             INVESTIGATOR GHENENE:  Sure.

19 Thank you guys.

20             CHAIRPERSON MILLER:  Okay.

21             MEMBER ALBERTI:  Thank you.

22             MEMBER SILVERSTEIN:  Thank you.
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1             (Whereupon, witness was excused.)

2             CHAIRPERSON MILLER:  Okay.  Mr.

3 Bianco?

4             MR. BIANCO:  We will call our only

5 witness, Bill Duggan.

6             CHAIRPERSON MILLER:  Okay.

7 Whereupon,

8                    BILL DUGGAN

9 was called as a witness by Counsel for the

10 Applicant, and having been first duly sworn,

11 assumed the witness stand and was examined and

12 testified as follows:

13             MR. DUGGAN:  Yes.

14             CHAIRPERSON MILLER:  Okay.  Thank

15 you.

16                DIRECT EXAMINATION

17             MR. BIANCO:  Mr. Duggan, could you

18 explain to the Board your relationship with

19 2461 Corp trading as Madam's Organ?

20             MR. DUGGAN:  I'm the president of

21 the corporation.

22             MR. BIANCO:  And how long have you
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1 been operating this particular establishment?

2             MR. DUGGAN:  24 years this month.

3 We opened on Halloween.

4             MR. BIANCO:  Has it all been in

5 the same location?

6             MR. DUGGAN:  No.  We started off

7 actually across the street at 2406 18th Street

8 and then I bought this building in '96.

9             MR. BIANCO:  Why did you move?

10             MR. DUGGAN:  Because I bought the

11 building.  Well, actually, down the street we

12 were more in a residential area.  We moved

13 from 2406 down to 2003.  And there we were

14 right across from, I can't remember the

15 apartment building, The Ashley or one of

16 those.

17             And at the time with the Board

18 when we were talking about moving, you know,

19 we -- in reference to, you know, coming with

20 the Board, they felt that up the street where

21 we were moving was much more amenable to the

22 live music venue as opposed to right across,
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1 directly across from residential buildings.

2             MR. BIANCO:  Okay.

3             MR. DUGGAN:  And they said, you

4 know, and I was buying the building as well.

5 So that's, you know, mostly -- I mean, a great

6 idea to buy the building.  I was very lucky at

7 the time, but, you know, it was the biggest

8 determiner.

9             MR. BIANCO:  Have your operations

10 changed over the years?

11             MR. DUGGAN:  No.  I mean, since

12 the day we opened the door, I opened with

13 Bobby Parker playing on Halloween and I have

14 had live music every night of the week since

15 then.  I think part of the reason we are

16 successful is because we haven't changed.  We

17 are not cool in the next hip thing.  We are

18 kind of stale.

19             MR. BIANCO:  How about as to the

20 service of food?

21             MR. DUGGAN:  We have always served

22 food.
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1             MR. BIANCO:  Okay.  And do you

2 intend to change anything at all?

3             MR. DUGGAN:  No.  Never have.  As

4 I said, you know, we have signs.  We have neon

5 signs, you know, announcing our food.  And a

6 lot of the success that we have had has been

7 at least partially due to the food.  You know,

8 we were, whenever, designated by Playboy as,

9 you know, one of the 25 best bars in the

10 country, but they also mention our food as

11 part of the reason why we were, you know, such

12 a good bar.  Specifically my Bill Clinton

13 burger, the fat old-American with a large tail

14 and a slice on the side.

15             But you know, we have always had

16 the food and we still do today.  I mean, I was

17 very happy.  I told Mr. Bianco on Sunday or

18 Monday the Washington Post is a reliable

19 source.  There was some new Fox comedian star

20 that they asked him what is his three must --

21 you know, what does he do when he comes to

22 Washington and he said he goes to Madam's
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1 Organ for the soul food and the Mac-n-Cheese.

2             MR. BIANCO:  Well now, you are

3 jumping way ahead of me, Bill, here, but I'll

4 jump to one of my later exhibits.

5             MR. DUGGAN:  Go ahead.

6             MR. BIANCO:  So you mentioned the

7 -- you mentioned specifically a recent

8 Washington Post article, so I'm going to show

9 you what we have marked as Applicant's No. 8.

10             (Whereupon, the above-referred to

11             document was marked as Applicant

12             No. 8 for identification.)

13             MR. BIANCO:  Just to keep path of

14 the exhibits flowing with the testimony.  I

15 have prepared copies for the Board as well.

16             CHAIRPERSON MILLER:  Thank you.

17             MR. BIANCO:  Do you recognize that

18 document?

19             MR. DUGGAN:  Yes, it's a copy of--

20 I think that was Monday's October 30.  I think

21 that was Monday.

22             MR. BIANCO:  That's the --



202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 46

1             MR. DUGGAN:  Washington Post.

2             MR. BIANCO:  Okay.  And in

3 particular, that discusses what great soul

4 food you have, right?

5             MR. DUGGAN:  Well, according to

6 that one guy, but, it is pretty good.

7             MR. BIANCO:  Yes.  And have you

8 always had that?

9             MR. DUGGAN:  Yes.

10             MR. BIANCO:  And is it part of the

11 permanent marketing painted on the side of

12 your building?

13             MR. DUGGAN:  It's part of the

14 permanent marketing on the building.  We have

15 -- you know, we are in the magazines in the

16 hotels, WeAr Magazine.  We advertise strictly

17 in the food section of WeAr Magazine, the

18 restaurant part.  Figuring that our

19 entertainment sort of is pretty well-known, so

20 we more push the food and the restaurant and

21 have for, I think, at least the last 12 years,

22 you know, we started advertising in that
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1 fashion.

2             MR. BIANCO:  And do you ever, at

3 this point, intend to change that and no

4 longer serve your renowned soul food?

5             MR. DUGGAN:  No.

6             MR. BIANCO:  Okay.  I move

7 admission of the Applicant's No. 8.

8             CHAIRPERSON MILLER:  What is --

9 could you identify what it is again?

10             MR. BIANCO:  The Washington Post

11 article that addresses Madam's Organ's soul

12 food.

13             CHAIRPERSON MILLER:  Does it have

14 a date?

15             MR. BIANCO:  It does.  It's dated

16 10/3.

17             CHAIRPERSON MILLER:  10/3?

18             MR. BIANCO:  '14.

19             CHAIRPERSON MILLER:  This year?

20             MR. DUGGAN:  It was from this past

21 Monday.

22             MR. BIANCO:  Yes, this past
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1 Monday.

2             CHAIRPERSON MILLER:  Okay.  All

3 right.  Any objections?  Okay.  Then

4 Applicant's Exhibit No. 8 is admitted.

5             (Whereupon, the above-referred to

6             document was received into

7             evidence as Applicant Exhibit No.

8             8.)

9             MR. BIANCO:  Now, Mr. Duggan, in

10 2007 and 2008 your establishment underwent a

11 transfer from a CR to a CT License.  Is that

12 correct?

13             MR. DUGGAN:  Correct.

14             MR. BIANCO:  And in connection

15 with that change, did you -- you entered into

16 what was then called cooperative agreement,

17 but now known as a settlement agreement,

18 correct?

19             MR. DUGGAN:  It was called a

20 voluntary agreement back then.

21             MR. BIANCO:  Okay.  But you

22 entered into that, correct?
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1             MR. DUGGAN:  Correct.

2             MR. BIANCO:  Okay.  Could you

3 describe the circumstances surrounding the

4 negotiations of that agreement and how you

5 ultimately reached it?

6             MR. DUGGAN:  Well, yes.  We were

7 going through the transfer.  We met with the

8 ANC.  And actually Mr. Moosally, at the time,

9 was acting as the arbitrator with the Board

10 when we met.  And essentially, as opposed to

11 the characterizations that we entered into and

12 agreed to sell the food as part of the reason

13 to get the CT, we basically acknowledged in

14 the settlement agreement that we would sell

15 food and that we intended to sell food.

16             Other than that, I think they --

17 in the agreement they put in, you know, wanted

18 us to put in that we would sell X amount of

19 food and I truthfully can't remember what is

20 in there with regards to the food.

21             But as I said, it was more of a

22 recognition of what we always had done.  We
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1 had never -- we didn't sell because we are

2 also a bar.  We -- the percentages of the food

3 sales would not have held up in terms of our

4 ability to meet the percentages at the time

5 and so that's where we addressed it going to

6 the CT.

7             And again as opposed to saying

8 that we came in under the wire, actually we

9 applied for that change when it was first

10 announced that we were able to.  The Board, at

11 the time, misplaced our application for over

12 a year and only came up with it actually at

13 the time it was a young guy named Jeff Kudray

14 that worked here who had conveniently lost it.

15 We found an email that it was on purpose.

16             MR. BIANCO:  Well, let me --

17             CHAIRPERSON MILLER:  Well --

18             MR. BIANCO:  I'm sorry.  I was

19 moving on from that.

20             CHAIRPERSON MILLER:  Okay.

21 Keeping in mind those three tests, we just

22 want to --
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1             MR. BIANCO:  Understood.

2             CHAIRPERSON MILLER:  I guess we

3 will see how it is relevant.

4             MR. BIANCO:  Right.

5             CHAIRPERSON MILLER:  Okay.

6             MR. BIANCO:  At the time this was

7 negotiated with the ANC, was there any

8 understanding that every single provision here

9 would be in perpetuity?

10             MR. DUGGAN:  Well, no, not

11 whatsoever.  I mean, again, it was more, at

12 the time, negotiated with I think it was Brian

13 Weaver and Mindy Morretti.  It was

14 essentially, again, the neighborhood.  There

15 were concerns about everybody because there

16 were so many establishments converting to

17 tavern at the time.

18             And some of them down the street

19 literally stopped serving food right after

20 they got their designation.  And so because

21 ours was delayed that year, they had already

22 seen some of the adverse impact on the change.
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1             And so again, it was essentially,

2 no, we are -- it's part of our business plan.

3 It's part of our business.  And it's part of

4 your name of what we are.  So that was the

5 negotiations on that.

6             MR. BIANCO:  It has been suggested

7 -- it actually has not been suggested.  It has

8 been stated specifically by the ANC in this

9 case that you are somehow being deceitful by

10 now trying to terminate a voluntary agreement

11 seven years after you have entered into it.

12 Could you, please, address that particular

13 thing?

14             MR. DUGGAN:  Well, no.  I mean,

15 again, I believe that the neighborhood has

16 changed.  The ANC has changed.  The agreements

17 with other establishments in the interim have

18 changed.  And what I never foresaw at the

19 time, because it was literally stated -- if

20 you look at the voluntary agreement, for one,

21 restrictions on hours.  We just stated what

22 our hours of operation were.  They were the
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1 statutory time limits for operation of a

2 restaurant or tavern in the city.  And that

3 changed down the road and it put us at a

4 disadvantage.

5             We had establishments around us

6 that either had less restrictive agreements

7 with the ANC or none at all.  I mean, I have

8 one across the street from me that literally

9 had stabbings last year that is now called

10 Roofers Union, but it's the same license as

11 The Reef and they have no voluntary agreement.

12             So what I found was that this new

13 ANC is sort of picking and choosing who they

14 want to succeed in business in that

15 neighborhood.  And the neighborhood, I

16 believe, has substantially, you know, changed

17 in terms of, I believe, the livability aspect.

18 Our operation has never changed.

19             Again, we have had the same music.

20 There is only seven days of the week.  I can't

21 put any more days of music in.  And again, we

22 have, you know, had a good relationship with
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1 our neighbors and the neighborhood, I believe,

2 you know.

3             MR. BIANCO:  Now, Mr. Duggan,

4 focusing specifically now on this application

5 to terminate.  The first factor that we have

6 to address is the good faith attempt, so I

7 want to address that right now.

8             What efforts, if any, did you make

9 to deal with the ANC on this termination issue

10 prior to us getting here today?

11             MR. DUGGAN:  Well, I had just gone

12 through the negotiations with the ANC in

13 reference to the two tables in front of my --

14 it took 13 months to get the two tables for

15 the sidewalk cafe.  And I had numerous

16 discussions with Mr. Simpson with reference to

17 that.

18             I then, on this particular

19 application, met with Mr. Simpson literally

20 sitting on my front bench with him

21 negotiating.  And you know, we went through

22 the issues and he -- you know, specifically in
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1 reference to the extended hours issue, I had

2 a problem in that my take on it was that if

3 the ANC never meant to restrict the hours in

4 the original agreement and just stated our

5 statutory hours, then I thought that as an

6 honest broker, the ANC would then address not

7 just mine, but every establishment that had a

8 non-restricted license agreement, they would

9 then address them and say it was never part of

10 our intention to restrict your hours.

11             Therefore, I suggest that they

12 would pass it across the board.  Mr. Simpson

13 wanted to make that part of a negotiation that

14 no, they are not going to give up any leverage

15 they had over our establishment in any way,

16 because they wanted the leverage.  You know,

17 Mr. Simpson has been, as I just heard in these

18 questions, the negotiator.  I mean, it sounds

19 like he wants to bring back prohibition.

20             You know, whether that's does

21 serving alcohol create more problems?  I mean,

22 we sat there and we were definitely at odds.



202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 56

1 I mean, did we negotiate?  Yes.  Was it in

2 good faith?  Yes.  Was it an impossibility of

3 reaching agreement?  Also yes.

4             MR. BIANCO:  Now --

5             MR. DUGGAN:  Because I think we

6 have absolutely different ideas on both what

7 does and does not constitute an adverse

8 impact.

9             MR. BIANCO:  Now, Mr. Duggan, in

10 connection with this particular application,

11 did you attend a mediation session with Mr.

12 Simpson on April 1, 2014?

13             MR. DUGGAN:  Yes.

14             MR. BIANCO:  And did you

15 participate in good faith in that mediation

16 session?

17             MR. DUGGAN:  Yes.

18             MR. BIANCO:  And obviously, it

19 didn't result in agreement?

20             MR. DUGGAN:  Correct.  It did not.

21             MR. BIANCO:  All right.  Now, the

22 second point that we have to reach is that the
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1 need for the event had been caused by

2 circumstances beyond your control.

3             The first issue I would like to

4 address is this hours of -- the extended hours

5 issue.  Can you, please, describe for the

6 Board how the issue of extended hours is a

7 circumstance beyond your control?

8             MR. DUGGAN:  Well, until I'm

9 making the laws, it's definitely beyond my

10 control.  But, you know, the Mayor and the

11 City Council, obviously, saw to it that they

12 felt that it was beneficial to the city and

13 business here to allow businesses, like mine,

14 to have the extended hours the night before

15 the holiday, etcetera.

16             So we have 13 days a year.  And so

17 just by virtue of that, you know, it puts us

18 at a disadvantage from any business around us,

19 especially, you know, on nights like New

20 Year's Eve, etcetera, probably even more so,

21 because people pay a premium to get into a

22 place.
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1             Well, if they are getting two

2 hours extra in the place next door to me and

3 across the street from me, then it's going to

4 enter into their decisions as to where to go.

5 And I have literally watched people leave our

6 establishment and go across the street and up

7 the street to places that do not have that

8 kind of restriction on them.

9             And again, I believe and I

10 actually think it was erroneous on the AG's

11 Office that stating statutory hours

12 constituted a restriction on the hours.  But

13 you know, obviously, no one has, you know,

14 taken it to the Courts or anything since then,

15 but it definitely puts not just any

16 establishment -- again, if our hours are

17 restricted to 10:00, 11:00 for some reason,

18 then obviously, you know, there is a

19 restriction on the hours.

20             But if you look at that VA, it

21 literally is the statutory hours for any

22 establishment in the city.  And so there was
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1 never an attempt by the ANC, at that time, or

2 as I said and Mr. Moosally was part of the

3 negotiations, to -- any discussion of

4 restricting hours.

5             But those restricted hours are

6 killing us.  And not just -- again, I have 40

7 some employees there.  Those are all less that

8 they make in wages and income for every hour

9 that they can't work.

10             MR. BIANCO:  Mr. Duggan, I want to

11 show you a document that was marked as

12 Applicant's No. 2.  And I can proffer to the

13 Board it is the 2008 voluntary agreement.

14             (Whereupon, the above-referred to

15             document was marked as Applicant

16             Exhibit No. 2 for identification.)

17             MR. BIANCO:  If you need copies, I

18 have brought extra exhibit copies, but I

19 assume it's probably part of your record here.

20 Okay.

21             Specifically, I would like to turn

22 to a page of Applicant's Exhibit 2 which
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1 addresses hours.

2             MR. DUGGAN:  Correct.

3             MR. BIANCO:  And you alluded to it

4 in testimony, but there is nothing there that

5 addresses extended hours or applying for them,

6 correct?

7             MR. DUGGAN:  Correct.  When this

8 was negotiated, they were just given.  The

9 extra hour on New Year's was part of the

10 statute at that time, that you automatically

11 got it.  You didn't have to apply in any way,

12 right.

13             MR. BIANCO:  And there is another

14 provision in this settlement agreement that I

15 would like to address and that is specifically

16 also on page 2, but it's paragraph 1,

17 subsection 3, which imposes under the

18 requirement of selling an amount of food per

19 seat.

20             MR. DUGGAN:  Correct.

21             MR. BIANCO:  Is that restrictive

22 for you from a business standpoint?
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1             MR. DUGGAN:  Well, again, at times

2 it's not a problem at all, depending on the

3 year, but I know that it's more restrictive

4 than other agreements that the ANC has entered

5 into with other establishments.  And if

6 anything, my whole issue with the ANC and with

7 these agreements, because they are each as the

8 Investigator said they are all so different,

9 well, when they are different within a certain

10 neighborhood and within a certain area of the

11 city, then anyone that is more restricted than

12 the next does put whoever has the more

13 restrictive agreement at a competitive

14 disadvantage or at least potentially

15 competitive disadvantage.

16             And so, yes, I think that -- I

17 know that there are others that have none or

18 less there in the neighborhood.

19             MR. BIANCO:  Well, I would like to

20 go through those with you, so we are going to

21 go through some of the voluntary agreements of

22 the neighbors which address food sales or may,
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1 in fact, not address food sales.

2             So first I want to move to

3 Applicant's Exhibit No. 3.  Again, I can

4 proffer to the Board it's the settlement

5 agreement for Rendezvous Lounge.

6             (Whereupon, the above-referred to

7             document was marked as Applicant

8             Exhibit No. 3 for identification.)

9             MR. BIANCO:  And if the Board

10 needs copies, I have prepared them.

11             CHAIRPERSON MILLER:  I think we

12 do.

13             MR. BIANCO:  And this is kind of a

14 long exhibit, but if I could direct your

15 attention to the last three pages of it, which

16 is entitled "Replacement Cooperative

17 Agreement."  Do you see what I'm talking

18 about?

19             MR. DUGGAN:  I actually do not.

20             MR. BIANCO:  The last three pages.

21             MR. DUGGAN:  Well --

22             MR. BIANCO:  From the back.  One,
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1 two, three, that would be.

2             MR. DUGGAN:  Sorry.  I have never

3 seen this before.

4             MR. BIANCO:  Wonderful.  Thank

5 you.

6             MR. DUGGAN:  As to the third page.

7 I'm sorry.  What I'm seeing here is an order,

8 the first amendment to the settlement

9 agreement.

10             MR. BIANCO:  And is there anything

11 in there that addresses sale of food at all?

12             MR. DUGGAN:  No, there is none

13 whatsoever --

14             MR. BIANCO:  Okay.

15             MR. DUGGAN:  -- there that I can

16 see.

17             MR. BIANCO:  Now, I want to turn

18 your attention to what we are marking as

19 Applicant's No. 4, which is the settlement

20 agreement for Town Tavern.

21             (Whereupon, the above-referred to

22             document was marked as Applicant
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1             Exhibit No. 4 for identification.)

2             MR. BIANCO:  Are you familiar with

3 the Town Tavern?

4             MR. DUGGAN:  I am.

5             MR. BIANCO:  Okay.

6             MR. DUGGAN:  Well, familiar.  I

7 have never been inside.  I know where it is.

8             MR. BIANCO:  Specifically

9 directing your attention to paragraph 1.  It

10 begins on page 1 and continues onto page 2.

11 Is there anything there that requires a

12 specific per seat requirement as to food

13 sales?

14             MR. DUGGAN:  Well, there was

15 nothing with regards to it, but it's also even

16 the hours for the kitchen operating --

17             MR. BIANCO:  Okay.

18             MR. DUGGAN:  -- are -- it says

19 four hours whereas ours are two hours, but no,

20 there is nothing.  There is no specific food

21 requirement whatsoever.

22             MR. BIANCO:  Okay.  And looking --
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1 now, we are going to turn to --

2             CHAIRPERSON MILLER:  Mr. Bianco,

3 excuse me, did you pass those up for the Board

4 or no?

5             MR. BIANCO:  Yes, I actually gave

6 Ms. Jenkins copies of all my exhibits.

7             CHAIRPERSON MILLER:  Oh.

8             MR. BIANCO:  So she has.

9             CHAIRPERSON MILLER:  That was

10 Exhibit No. 4 --

11             MR. BIANCO:  That was No. 4.

12             CHAIRPERSON MILLER:  -- you just

13 referred to?

14             MR. BIANCO:  Correct.

15             CHAIRPERSON MILLER:  4.

16             MR. BIANCO:  That's marked as 4.

17             CHAIRPERSON MILLER:  And are you

18 moving on to another one?

19             MR. BIANCO:  I was going to move

20 on to 5, but I can wait for the Board to catch

21 up if you prefer.

22             CHAIRPERSON MILLER:  Okay.  Thank
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1 you.  Okay.  Thank you.  Well, in case anyone

2 wants to follow along in the agreement.  Okay.

3 Thank you.

4             MR. BIANCO:  So we will move on to

5 Applicant's No. 5, which is the settlement

6 agreement --

7             CHAIRPERSON MILLER:  Thanks.

8             MR. BIANCO:  -- for D.C.

9 Shenanigans.

10             (Whereupon, the above-referred to

11             document was marked as Applicant

12             Exhibit No. 5 for identification.)

13             CHAIRPERSON MILLER:  Mr. Bianco, I

14 just want to tell you, your voice is picked up

15 when you are near a mike.  When you wander

16 off, that's when the court reporter may have

17 trouble.

18             MR. BIANCO:  Okay.

19             CHAIRPERSON MILLER:  Thank you.

20 Just to let you know.

21             MR. BIANCO:  Well, I understand.

22             CHAIRPERSON MILLER:  Okay.
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1             MR. BIANCO:  I will try to speak

2 up and/or speak only from my seat.

3             CHAIRPERSON MILLER:  Okay.  Well,

4 there is a mike there and there is a mike near

5 the witness stand, too.

6             MR. BIANCO:  Again, for this

7 particular establishment, I'm directing you to

8 paragraph 1, which starts on page 1, but

9 continues onto page 2.  This one is crafted a

10 little bit differently, but if you could

11 review that particular provision?

12             MR. DUGGAN:  It's pretty wacky.

13             MR. BIANCO:  Could you describe

14 for the Board as to what the requirement is?

15             MR. DUGGAN:  Well, the requirement

16 is that they either stay open -- I mean, if

17 they are open seven days a week, but they are

18 only required to serve food four days -- no,

19 it says -- this one they have to serve it

20 until two hours prior to closing as opposed to

21 the other one.  And there is no requirement

22 for any food sales amounts or anything or any
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1 percentages.

2             MR. BIANCO:  Okay.  Now, turning

3 your attention to what we are marking as

4 Applicant's No. 6, which is the settlement

5 agreement for Mellow Mushroom, page 2 at the

6 top.

7             (Whereupon, the above-referred to

8             document was marked as Applicant

9             Exhibit No. 6 for identification.)

10             MR. DUGGAN:  Okay.  Go ahead.

11             MR. BIANCO:  It would appear to me

12 that that particular establishment was only

13 required to serve a per seat amount of food if

14 three other criteria are not met.  Is that how

15 you are reading that as well?

16             MR. DUGGAN:  You're going to have

17 to give me a minute.  I've never seen this

18 before.  Wow, yes, there is no food amount if

19 they have a kitchen, if they advertise food

20 and if they promote food sales.

21             MR. BIANCO:  So it's --

22             MR. DUGGAN:  And stay open until
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1 two hours.  So there is no -- it essentially

2 means that there is no food sale requirement.

3             MR. BIANCO:  And now, we are going

4 to look at Applicant's No. 7, which is the

5 settlement agreement for Pharmacy Bar.

6             (Whereupon, the above-referred to

7             document was marked as Applicant

8             Exhibit No. 7 for identification.)

9             CHAIRPERSON MILLER:  Thank you.

10             MR. BIANCO:  Looking specifically

11 at paragraph 1 entitled "Operations," is there

12 any requirement for an amount of food sale?

13             MR. DUGGAN:  There is none.

14             MR. BIANCO:  And --

15             MR. DUGGAN:  But it says they have

16 to have 21 food items.

17             MR. BIANCO:  -- finally, I believe

18 you alluded to this in your earlier testimony

19 before I specifically questioned you on it,

20 but are you familiar with the operations of

21 what is now known as Roofers Union formerly

22 The Reef?
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1             MR. DUGGAN:  I am.

2             MR. BIANCO:  Okay.  And are you

3 aware whether or not they have any settlement

4 agreement whatsoever?

5             MR. DUGGAN:  According to the

6 owners, I don't know.  And you said it as

7 well, but according to the owners, they said

8 they have no agreement whatsoever.

9             MR. BIANCO:  And are you aware

10 whether or not they went through a renewal

11 period as a tavern at the same time as you

12 did?

13             MR. DUGGAN:  Yes, they certainly

14 did.

15             MR. BIANCO:  And do you know

16 whether or not they were protested either?

17             MR. DUGGAN:  My understanding is

18 that they were not protested.  Maybe we just

19 don't have enough stabbings to qualify.

20             MR. BIANCO:  Now --

21             MR. DUGGAN:  I did know that

22 before actually.  That's outrageous, I think.
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1             MR. BIANCO:  -- finally, the last

2 point that we need to address to prove

3 termination or to achieve termination is that

4 the termination will not adversely impact the

5 peace, order an quiet of the neighborhood.  So

6 there was some testimony by the Investigator

7 as to that.

8             But as someone who has been

9 operating the business in Adams Morgan for 24

10 years, I would like to ask you should this

11 agreement be terminated, what affect would it

12 have on the peace, order and quiet of the

13 neighborhood?

14             MR. DUGGAN:  Well, I don't think

15 it would have any affect whatsoever.  Again,

16 our operation has been the same since the day

17 we opened.  We do have live music seven nights

18 a week.  Until things change, I think that's

19 the maximum number of days there could be in

20 a week for a while.

21             You know, it's not -- nothing is

22 going to change there.  You know, we, again,
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1 have been operating the same for now 24 years

2 this month.  And there is no change planned

3 and it has obviously been a success as it is.

4 There is no reason for me to change the

5 operation whatsoever and I don't think it is

6 going to affect the peace, order and quiet.

7             And I think it is born out by, you

8 know, we have had a couple of issues addressed

9 by the Board over the years, you know, I have

10 never had any kind of a violation whatsoever

11 with regards to that.  And actually even in

12 the VA that was in there before, the ANC

13 acknowledged just the same.

14             In fact, they had it that our

15 windows would only close at midnight while the

16 band was playing.  All other times, they could

17 be open and they could be open up until

18 midnight before, you know, this new Noise

19 Ordinance went out, but they would be able to

20 be open, because they said at the time that

21 they felt the music coming out added the

22 ambiance to the neighborhood.
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1             You know, there was not this

2 acrimonious thing that all music is to be

3 banned.

4             MR. BIANCO:  I want to

5 specifically focus on the period of time from

6 2008 to today.  Have you noticed any changes

7 in the Adams Morgan neighborhood in that

8 period of time?

9             MR. DUGGAN:  Well, yeah, I mean,

10 some.  Actually, I think it has gotten, as the

11 Investigator said, you know, a lot better in

12 a lot of ways and we still have some issues,

13 but I think the police are addressing them.

14             You know, we have got a police

15 presence.  We had to fight to get that for a

16 lot of years.  And you know, again,

17 acknowledging that there are large numbers of

18 people there, but any other place that you

19 would have large numbers of people would have

20 a police presence.

21             Honestly, for many years we didn't

22 and I think that the police already gave those
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1 streets up to -- we started having young kids

2 coming in.  And they weren't coming in for --

3 going to the bars and restaurants, they were

4 coming in, you know, to wreak havoc, I think.

5             I think the police presence has

6 changed that a heck of a lot.  I mean, I don't

7 know what the crime statistics or whatever

8 are, but, you know, I think in that way the

9 neighborhood, you know, has gotten a lot more

10 under control.

11             MR. BIANCO:  Now, you said

12 something that I want to go into just for a

13 second.  You said specifically "we had to

14 fight," to get the police presence.  When you

15 say we, do you mean like when we talk about

16 the Redskins or the Nationals and we say we or

17 do you mean you?

18             MR. DUGGAN:  This me doesn't use

19 the word Redskins.  But --

20             MR. BIANCO:  Were you actively

21 involved in this particular fight?

22             MR. DUGGAN:  The business was
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1 because again, the adverse affect on business

2 if you have, you know, fights in the street,

3 if you have crimes being committed that are

4 being on the newspapers -- in the newspapers

5 and on television, you know, it definitely

6 adversely affects business.

7             You know, everybody there wants a

8 climate that you can live with.  Again, I

9 think that the entertainment and the ambiance

10 of Adams Morgan is a phenomenal one.  I

11 actually am not one that thinks that the sky

12 is falling.

13             But I think that the neighborhood

14 is enhanced by the business and, obviously,

15 the business and the residents, everyone is at

16 a disadvantage when there is crime or when

17 there is mayhem in the streets and there was

18 a lot and it went on for a few years.

19             And again, yes, we had to -- I

20 went to numerous meetings with the police.  I

21 actually had, you know, some pre-protracted

22 and not always pleasant interactions with the
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1 former commander, because I felt that they

2 were not giving the street the attention.

3             As I said not because the bars and

4 the restaurants are causing trouble, but

5 because I think that they were allowing other

6 elements to come in and making the

7 neighborhood and the arrests that they would

8 have from that sort of prove that out.  They

9 could arrest a tremendous amount of people

10 under 21 that were committing crimes.

11             And, you know, yes, were they

12 preying on people that were probably coming

13 out of bars and restaurants?  Yes.

14             MEMBER RODRIGUEZ:  Yes.

15             MR. DUGGAN:  But that's -- you

16 know, I don't think you blame the victims

17 because somebody is perpetrating a crime

18 against them.

19             MR. BIANCO:  Have you noticed

20 anything about businesses remaining and who

21 they got in the neighborhood over the past six

22 years?
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1             MR. DUGGAN:  Well, we have -- you

2 know and again, I own another building on the

3 street and my son has a business down the

4 street and my wife has a business down the

5 street.  And yeah, there is probably more

6 empty storefronts now in Adams Morgan than

7 there have ever been.

8             You know, there is just a climate

9 -- and as somebody who has looked to help my

10 son sell the other place, I mean, I have been

11 in negotiations with people and there is -- as

12 opposed to saying yes, we've got all the

13 crowds, there is a lot of people that don't

14 want to come into Adams Morgan to do business

15 because they think that it's an adversarial

16 atmosphere with regards to the ANC and trying

17 to run a business, trying to -- you know,

18 again, it's hard enough to make it in

19 business.  When you have to make it, you

20 follow the regulations and then you also have

21 people that want to, you know, write their own

22 regulations for it and it has got a very, very
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1 tough reputation for business.

2             MR. BIANCO:  With the

3 proliferation of nightlife in other

4 neighborhoods in the city, has the bar

5 business in Adams Morgan become tougher for

6 you?

7             MR. DUGGAN:  You might not like

8 this answer.  I don't, for me, think it has

9 gotten that tough for the other neighborhoods.

10 I think we offer a very particular

11 entertainment and food mix there.  But I know

12 other people have closed.  I know a lot of

13 people that are really struggling.  But, yes,

14 I mean, when you have got H Street, you've got

15 Shaw, all these places that are proliferating,

16 you know, the U Street Corridor, you know,

17 there is a tremendous amount of competition.

18             So yes, we don't see the numbers.

19 During the week, I mean, I'm sorry, but there

20 is just not a noise problem during the week,

21 you can't find people on the street in Adams

22 Morgan during the week.  It has gotten very,
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1 very tough.

2             And I know the place next door to

3 me, I don't think he has been in the black for

4 the last four years.

5             MR. BIANCO:  Finally, I want to

6 turn back to your settlement agreement, which

7 is Exhibit 2.  I think you still have it in

8 front of you there somewhere.

9             MR. DUGGAN:  You gave me too many

10 here.

11             MR. BIANCO:  I can give you my

12 copy.

13             MR. DUGGAN:  Thanks.

14             MR. BIANCO:  I should be able to

15 fly blind for just a minute.

16             MR. DUGGAN:  Stop talking when you

17 walk across the room.

18             MR. BIANCO:  Other than the two

19 provisions that we really highlighted in the

20 course of your testimony, is there really any

21 other provision that goes beyond the

22 protections of what the law requires in there?
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1             MR. DUGGAN:  No.  I mean, it

2 addresses, you know, your trash, your noise,

3 etcetera.  You know, there is regulations.

4 There is laws governing all of those things.

5             MR. BIANCO:  Okay.  So I'm going

6 to ask you something because I know the Board

7 is going to ask you.  They are going to say

8 something to the effect of well, if all the

9 agreement is requiring is that you follow the

10 law, why is that a problem?  Why should we

11 terminate that?

12             MR. DUGGAN:  Well, I think it goes

13 back to the original, you know, many years ago

14 before it turned into a DVR thing that people

15 do.  These agreements were meant to address

16 problems not meant to anticipate problems.

17 And what I have found, the reason that I think

18 that we have to get out is because again,

19 based on the thing with the extended hours, I

20 think by having the agreement with the ANC, we

21 can't depend on the ANC if circumstances

22 change to step up and say oh, that wasn't our
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1 intended outcome on that.  We didn't mean to

2 restrict your hours.

3             I know Mr. Simpson took issue with

4 me because I felt that it was very dishonest

5 on behalf of the ANC to not address that

6 unilaterally.  You know, we shouldn't have to

7 come with that in hand as a business to say

8 wow, the law changed.  You know, can we, you

9 know, continue with the new law?  They took it

10 as a new leverage there.

11             And we can't anticipate what is

12 going to happen this year, later this year or

13 next year with regards to rules and

14 regulations, you know, new laws.  No, we

15 definitely abide by the law and have for 24

16 years.

17             You know, but I don't know what

18 the law is going to be like next year and I

19 can't depend on this ANC nor one that might be

20 in the future to address it in a timely

21 fashion.  This new law was on the books, I

22 think, now three years, so those hours have
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1 been lost to us.  That revenue for not --

2 again, not just me, but all the people that

3 work for me, you know, for all these years.

4 And it really does translate into a tremendous

5 amount of money for the business, but also I

6 constantly look out for the people that work

7 for me.

8             MR. BIANCO:  Finally, as you are a

9 knowledgeable and involved owner, I'm going to

10 ask you something that I would typically not

11 ask of an applicant, but I will of you.  Is

12 there anything else that addresses the three

13 factors that we need to address that you feel

14 that you should mention to the Board before we

15 conclude your testimony?

16             MR. DUGGAN:  The three -- well,

17 again, peace, order and quiet, I find it

18 interesting that at the same time, and I know

19 they always got -- they say Adams Morgan and

20 people, you know, shudder.

21             Again, going back, I think Rich

22 has it as an exhibit, the American Playing
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1 Association last week designated Adams Morgan

2 as one of the 10 best neighborhoods in the

3 country to live in.

4             And they specifically said, you

5 know, two of the things they specifically

6 brought up the entertainment available, the

7 lively murals available in the neighborhood

8 and, you know, other factors.  But, you know,

9 it's interesting that, you know, mainly people

10 living in Adams Morgan sometimes can't see the

11 forest from the trees, but they -- we do have

12 a wonderful neighborhood.

13             I mean, I have been doing business

14 there for, in this particular business, you

15 know, 24 years.  I was in the real estate

16 business there, you know, pretty much I owned

17 buildings there since 1981.  So, you know, I

18 have been involved in that neighborhood for a

19 tremendous amount of time and I'm not one of

20 the naysayers.

21             I think we've got a great

22 neighborhood.  And I think that Madam's Organ
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1 is one of the reasons that it is a good

2 neighborhood.  I think that we add a lot to

3 that neighborhood.

4             MR. BIANCO:  Okay.

5             MR. DUGGAN:  You know and to the

6 city.

7             MR. BIANCO:  Thank you, Mr.

8 Duggan.  Madam Chair, I realize that I wasn't

9 moving exhibits as we went along.  I think

10 most of my exhibits consisted of Board records

11 anyway, but to the extent that we need to move

12 admission of any of our proffered exhibits, we

13 would do so at this time.

14             CHAIRPERSON MILLER:  Okay.  Can

15 you take a look at which ones you are moving?

16             MR. BIANCO:  Sure.

17             CHAIRPERSON MILLER:  Because I

18 have No. 8 in, which is the Washington Post

19 article.

20             MR. BIANCO:  Yes.

21             CHAIRPERSON MILLER:  And I know

22 you have several settlement agreements.
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1             MR. BIANCO:  Yes.  So I can go

2 through each of those.  A brief indulgence.

3 No. 2 is the voluntary agreement, I'm sorry,

4 the settlement agreement for the applicant.

5             CHAIRPERSON MILLER:  Okay.  The

6 one at issue in this case.

7             MR. BIANCO:  Correct.

8             CHAIRPERSON MILLER:  Okay.

9             MR. BIANCO:  No. 3 is Rendezvous

10 Lounge.

11             CHAIRPERSON MILLER:  Right.

12             MR. BIANCO:  4 Town Tavern, 5 D.C.

13 Shenanigans, 6 Mellow Mushroom, 7 Pharmacy Bar

14 and --

15             CHAIRPERSON MILLER:  Okay.  We

16 have 8.

17             MR. BIANCO:  -- then 8 you have.

18             CHAIRPERSON MILLER:  I have a

19 question on one of -- on your Shenanigans one.

20             MR. BIANCO:  That's correct.

21             CHAIRPERSON MILLER:  Okay.  No. 5.

22 The No. 5 that I have it's Angry Inch.
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1             MR. BIANCO:  Yes, I believe --

2             CHAIRPERSON MILLER:  That's the

3 same place?

4             MR. BIANCO:  -- that was the

5 previous name.

6             CHAIRPERSON MILLER:  Okay.

7             MR. BIANCO:  Yes, same address.

8             CHAIRPERSON MILLER:  I just wanted

9 to make sure we had the same one.  Okay.  Any

10 objections?  These are -- no.  These are

11 public record anyway.  Okay.  So they are all

12 admitted.  So that would be 2 through 8.

13             MR. BIANCO:  2 through 8, that's

14 correct.

15             CHAIRPERSON MILLER:  Okay.

16             (Whereupon, the above-referred to

17             documents were received into

18             evidence as Applicant Exhibit No.

19             2 through 8.)

20             CHAIRPERSON MILLER:  Okay.  So are

21 we ready for cross?  You are finished with

22 your direct?
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1             MR. BIANCO:  Yes.

2             CHAIRPERSON MILLER:  Okay.  Mr.

3 Simpson?

4             MR. SIMPSON:  All right.

5                 CROSS-EXAMINATION

6             MR. SIMPSON:  Mr. Duggan, I want

7 to ask first a couple of questions about the

8 requirement that you in good faith attempted

9 to negotiate a mutually acceptable amendment

10 to your settlement agreement.

11             Isn't it true that you contacted

12 me on September 3rd of last year requesting a

13 discussion about termination of your

14 settlement agreement?

15             MR. DUGGAN:  Probably.  I think.

16 I know that I contacted you, yes.

17             MR. SIMPSON:  Yes.  And isn't it

18 true that I responded immediately the very

19 next day offering to meet with you?

20             MR. DUGGAN:  I doubt.  Oh, yes, I

21 can't remember.  I know we met.  I don't know

22 what the dates were or anything, but I know
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1 it's true that we met.

2             MR. SIMPSON:  I'm submitting in

3 the record, I have a copy of the email string

4 that shows these communications, but isn't it

5 true that I did, in fact, come to your

6 establishment and meet with you immediately

7 the following Monday after you contacted me?

8             MR. DUGGAN:  Yes.

9             MR. SIMPSON:  Okay.  And isn't it

10 true that during the course of that

11 conversation the only issue you raised with me

12 about your settlement agreement was that you

13 did not like that the hours were limited?

14             MR. DUGGAN:  I -- that was the

15 biggest issue at the time.  As I said, there--

16 my -- what I told you was that those hours

17 were my biggest concern and I didn't know what

18 they were and I think I even asked you if you

19 had copies of the other establishments' VAs,

20 I wanted to make sure that we were not at a

21 disadvantage with regards to other

22 establishments that you had negotiated with.
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1             MR. SIMPSON:  And didn't I

2 specifically say to you that I would be more

3 than happy to entertain any proposal that you

4 might have for a change in the hours and that

5 I would do my utmost to come to an acceptable

6 agreement with you and the ANC if you would

7 just let me know what it was you were seeking?

8             MR. DUGGAN:  Well, at this time, I

9 had already told you exactly what it was.

10 What we discussed was and specifically I can

11 remember saying no, Billy, it's not me.  I

12 think --

13             CHAIRPERSON MILLER:  All right.  I

14 just want to --

15             MR. DUGGAN:  -- I think the ANC

16 needs to address --

17             CHAIRPERSON MILLER:  -- interrupt

18 for a second.  We don't want to go into the

19 weeds of your negotiations.  We are not --

20 that's not proper.  The question is were there

21 attempts to negotiate?

22             MR. SIMPSON:  And this -- my
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1 intention is to show that I made this offer

2 and it was completely unresponded to.  And

3 that goes to the question of whether he came

4 to us in good faith or not.

5             So I guess my next question would

6 be after making -- after I made that offer to

7 you, did you, on any other occasion, email me,

8 call me, put a proposal in front of me that I

9 could have taken to the ANC?

10             MR. DUGGAN:  No, because you said

11 that you were not amenable to the later hours.

12             MR. SIMPSON:  I will specifically

13 contest that in my own testimony, but --

14             MR. DUGGAN:  Fine.

15             MR. SIMPSON:  Now, isn't it true

16 that again having failed to put any proposal

17 before me, you then contacted my colleague,

18 Commissioner Reynolds about a month later in

19 October?

20             MR. DUGGAN:  I did.

21             MR. SIMPSON:  And you asked him

22 that the ANC take up as a policy matter the
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1 question of whether all settlement agreement

2 hour limitations should be essentially gotten

3 rid of?

4             MR. DUGGAN:  Yes, I specifically--

5 the same thing I told you, that I felt that

6 the ANC was not an honest broker or they would

7 have addressed this on their own prior to.  I

8 should not have to go hat in hand to the ANC

9 on behalf of all businesses there.

10             MR. SIMPSON:  And isn't it true

11 that Commissioner Reynolds responded to your

12 inquiry by sending a message to the chair of

13 our ABC Public and Safety Committee, an email

14 copied to myself and Commissioner Guthrie, who

15 are the other members of our ABC Committee,

16 asking that we include this matter on our

17 agenda?

18             MR. DUGGAN:  That I have no idea

19 because the conversation with Mr. Reynolds did

20 not end very well, as with all conversations

21 that went through the Council Members' office.

22 It ended with sort of an implied, you know,
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1 you should be contributing to Jim's campaign.

2             MR. SIMPSON:  And your email

3 address is DD1951@hotmail.com?

4             MR. DUGGAN:  It is.

5             MR. SIMPSON:  And that's the email

6 address that you contacted me when you first

7 contacted me?

8             MR. DUGGAN:  Um-hum.

9             MR. SIMPSON:  Okay.  So I will

10 later be presenting an email showing that Mr.

11 Duggan was, in fact, copied on these

12 communications.

13             MR. DUGGAN:  We have these things

14 called telephones also.

15             MR. SIMPSON:  Yes, they don't

16 leave a record.

17             MR. DUGGAN:  I didn't know we were

18 trying to do that.

19             MR. SIMPSON:  Isn't it true that

20 the chair of our ABC Public and Safety

21 Committee then responded copying you and the

22 other members of our committee noting that we
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1 were going to add that item to our November

2 13th agenda of our ABC Public and Safety

3 Committee?

4             MR. DUGGAN:  I will say that I

5 never received it.  But I, you know, again, am

6 going to assume I've seen the same things you

7 are going through, so I know you have sent it

8 or somebody sent it.

9             MR. SIMPSON:  And it is true that

10 you are also a member of the Adams Morgan

11 Listserv?

12             MR. DUGGAN:  I am.

13             MR. SIMPSON:  I will late be

14 showing a copy of that agenda item on --

15 posted to the listserv.

16             And isn't it true that you did not

17 show up at our November 13th member of the --

18 meeting of the ABC Public and Safety Committee

19 where this matter was on our agenda?

20             MR. DUGGAN:  Mr. Simpson, this has

21 nothing to do with our negotiations.  That

22 particular exchange was with regards to ANC



202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 94

1 addressing the issue with all establishments,

2 not ours.  The only one I'm concerned with is

3 my negotiation with you with regards to this

4 issue.

5             I brought it up to the ANC through

6 Mr. Reynolds and you that the ANC should

7 address the overall policy.  We had already

8 addressed our particular issue and you told me

9 you were not interested and Wilson Reynolds in

10 that conversation when I talked to him said he

11 would no way -- in no way support extended

12 hours for places.  But that he would look into

13 having the ANC address it.

14             But that was not part of our

15 negotiations with regards to our voluntary

16 agreement.  It was a broad policy and that's

17 exactly what you are attesting to, that it was

18 a broad policy about the ANC.  That has

19 nothing to do with our negotiations about my

20 particular issue.

21             MR. SIMPSON:  Again, I'll rebut

22 this when I give my own testimony.
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1             But all right.  That's all that I

2 have with respect to good faith attempt to

3 negotiate requirement.

4             With respect to questions and

5 circumstances beyond your control, I just want

6 to make sure that I understand that you

7 actually testified that things in the

8 neighborhood are a whole lot better in some

9 ways than they were in 2008?

10             MR. DUGGAN:  That was my opinion,

11 yes.

12             MR. SIMPSON:  Okay.  And you said

13 to me in a personal conversation, but I just

14 want to make sure you are not currently

15 violating the requirement that you sell $1,300

16 in food each seat?

17             MR. DUGGAN:  I don't violate any

18 laws.

19             MR. SIMPSON:  Okay.  I want to

20 kind of walk through a couple of the other

21 provisions of your settlement agreement along

22 the same lines.
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1             You are not currently violating

2 the requirement that you not hold --

3 participate in bar/pub crawls, are you?

4             MR. DUGGAN:  No.

5             MR. SIMPSON:  Okay.  And you noted

6 that the law has changed with change of hours.

7 There is nothing in the neighborhood that has

8 changed that would prohibit you from

9 maintaining regular trash/garbage removal

10 services, properly removing recent fatty oils?

11             MR. DUGGAN:  I think we could skip

12 past all that.  Let's just stick to the ones

13 that you have a problem with.

14             MR. SIMPSON:  There is nothing --

15             MEMBER JONES:  Well, time out.

16 Time out.  With all due respect, Madam Chair,

17 I think you need to rein in that.  He's going

18 to ask a question.  It's a yes or no.  I don't

19 need the confrontational response to the

20 question.  You don't tell him what he is to

21 follow or to ask you about, with all due

22 respect.
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1             MR. DUGGAN:  Fine.  No.  We take

2 care of our trash.  We get rid of our grease.

3 We recycle.

4             MR. SIMPSON:  There is nothing

5 that has changed in the community that would

6 prohibit you now from -- impact your ability

7 to maintain the alleyway and the space in

8 front of the establishment?

9             MR. DUGGAN:  Not whatsoever.

10             MR. SIMPSON:  Okay.  There is

11 nothing that has changed in the neighborhood

12 that would inhibit you from encouraging your

13 employees and patrons to be considerate of the

14 neighborhood residents at all times?

15             MR. DUGGAN:  No.

16             MR. SIMPSON:  Nothing that has

17 changed in the community that would inhibit

18 you from complying with other applicable laws

19 and regulations?

20             MR. DUGGAN:  No.

21             MR. SIMPSON:  Okay.  I think I'll

22 end my questions there.
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1             CHAIRPERSON MILLER:  I'm sorry,

2 what?

3             MR. SIMPSON:  I'll end my

4 questions there.

5             CHAIRPERSON MILLER:  Okay.  Mr.

6 Short?

7             MEMBER SHORT:  Good afternoon,

8 sir.  How many number of years have you been

9 in business now with Madam's Organ?

10             MR. DUGGAN:  24.  With this,

11 Madam's Organ, you know, this October 31st

12 will be the 24th year.

13             MEMBER SHORT:  24?

14             MR. DUGGAN:  I mean the end of the

15 24th year.

16             MEMBER SHORT:  Okay.  And you said

17 your wife, your son, other family members have

18 businesses?

19             MR. DUGGAN:  My wife has a vintage

20 clothing business down the street, Mercedes VM

21 Vintage.

22             MEMBER SHORT:  In Adams Morgan?
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1             MR. DUGGAN:  Yes, just a block

2 down.

3             MEMBER SHORT:  And your son has?

4             MR. DUGGAN:  A restaurant in the

5 next block, in the 2300 Block.

6             MEMBER SHORT:  Okay.  So Adams

7 Morgan is really taking care of you like you

8 are taking care of it, correct?

9             MR. DUGGAN:  I would hope so.

10             MEMBER SHORT:  Okay.  All right.

11 Now, as a neighbor, because I would consider

12 you a neighbor three business in the Adams

13 Morgan proper, how do you see yourself with

14 the residents?

15             MR. DUGGAN:  For the most part, I

16 get along great.  I mean, they are in my

17 business every day.

18             MEMBER SHORT:  That's good.

19             MR. DUGGAN:  I mean in 2011, I won

20 the National Good Neighbor Restaurant Award

21 from the National Restaurant Association for

22 my interaction with the neighborhood.
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1             MEMBER SHORT:  I applaud that.

2             MR. DUGGAN:  I take children to

3 the beach.  I treat their families to

4 Christmas every year.  I have nonprofit events

5 at Madam's Organ every Thursday for the past

6 10 years.  You know, we give a lot to that

7 community and we are a part of the community.

8             MEMBER SHORT:  I'm glad to hear

9 that.  Now, in regards to the way you feel

10 about the community and you are giving back,

11 where do you reside?  I know it's on the

12 record.  I mean, you don't have to give an

13 address.  Are you in Adams Morgan?

14             MR. DUGGAN:  No, I live up 16th

15 Street.

16             MEMBER SHORT:  You live on 16th?

17             MR. DUGGAN:  Yes.

18             MEMBER SHORT:  In Washington?

19             MR. DUGGAN:  On Longfellow.  I

20 live on Longfellow Street.

21             MEMBER SHORT:  Okay.  Nice

22 neighborhood.  I know that neighborhood.
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1             MR. DUGGAN:  Dog-gone right.

2             MEMBER SHORT:  Okay.  Well, I'm

3 glad to hear that you are a D.C. resident.

4             MR. DUGGAN:  And I have been there

5 since 1988.

6             MEMBER SHORT:  That's wonderful.

7 Wonderful.  Okay.  Now, the last question I

8 have, I think this will be the last one

9 depending on your response.

10             We talk here often about peace,

11 order and quiet.  Addressing each one

12 separately, how does your business promote

13 peace for Adams Morgan?

14             MR. DUGGAN:  Actually, I think we

15 -- what I would say is just by virtue of the

16 mix of people that are in there.  You know,

17 you have a lot of bars and restaurants that

18 are a certain demographic.  If you are from

19 the neighborhood or Mr. Rodriguez is from the

20 neighborhood, they know that my business is

21 like a united nations.  There is like young,

22 old, black, white, Asian, I mean, and I have
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1 said it before, you know, that I think between

2 food and music, I think that that is what --

3             MEMBER SHORT:  So a lot of

4 diversity?

5             MR. DUGGAN:  -- why people get

6 together.

7             MEMBER SHORT:  A lot of diversity?

8             MR. DUGGAN:  There is a lot of

9 diversity and there is a lot of diversity

10 mixing with one another.

11             MEMBER SHORT:  Okay.

12             MR. DUGGAN:  And I think that is

13 the thing that promotes peace.

14             MEMBER SHORT:  That does make a

15 difference.  Now, let's go to the next one.

16 Let's go to -- that was peace.  How about

17 order?

18             MR. DUGGAN:  I don't know, that's

19 kind of a wacky term.

20             MEMBER SHORT:  Well, I mean, it's

21 in all the statutes.

22             MR. DUGGAN:  Well, I mean, how we
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1 promote order is, again, we work with the

2 community.  We work with the police.  And we

3 work very closely with the police.  Actually

4 on the weekends and every night, my -- I

5 believe that my doorman -- we have direct

6 relations with the police officers not just

7 for what is going on there at Madam's Organ,

8 but those guys on the street are looking at

9 what is going on up and down that street and

10 keep an eye, you know, on whether there is bad

11 actors.  You know, not just with regards to

12 coming through and coming up to Madam's Organ,

13 but they keep an eye on the neighborhood.

14             MEMBER SHORT:  Well, and --

15             MR. DUGGAN:  And so I think that

16 order is, you know, part of -- I think having

17 a business open and that's my problem with

18 having, you know, shared businesses, I think

19 when you have businesses open, when you have

20 the sidewalk cafes, I think that that promotes

21 order.

22             Because, you know, if you are
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1 going to be out to do no good or you're going

2 to commit crimes, you are not going to choose

3 to commit it in front of other people, if you

4 have a choice.

5             MEMBER SHORT:  Okay.  Now, in

6 relation to order you mentioned the police.

7 Have you had any issues with the ABC Board or

8 ABRA or with the police department in your

9 business?

10             MR. DUGGAN:  I have never had a

11 violation that stood up with the ABC Board in

12 all these years.

13             MEMBER SHORT:  Okay.

14             MR. DUGGAN:  I do think that the

15 one that is pending, on that one I know that

16 my guys were wrong, because they did have the

17 door open or the window open past the time

18 past -- now, it's 10:00 and I will say that

19 person was fired right after that, because I

20 could no longer assume or make that claim that

21 I don't have a violation.

22             MEMBER SHORT:  Another good
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1 answer.  And with the last with, with quiet.

2 Your relationship to the neighborhood with

3 quiet.  You just mentioned you had that one

4 incident where somebody was fired.  Since we

5 are there now, let's --

6             MR. DUGGAN:  Well, again, I think

7 the record speaks for it.  You can't have 24

8 years -- if I was open for six months and I

9 hadn't had a violation or hadn't had any

10 complaints from neighbors, then I could say

11 well, it's up in the air.

12             24 years of relationships with the

13 neighbors and there are some residents that --

14 you know, the one who lives above Idle Times

15 Bookstore, she comes in regularly.  I mean,

16 the neighbors are my customers.

17             MEMBER SHORT:  Okay.  And so --

18             MR. DUGGAN:  We do promote quiet

19 throughout the neighborhood.

20             MEMBER SHORT:  Okay.

21             MR. DUGGAN:  But not inside.

22             MEMBER SHORT:  Now, let's just say
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1 this.  I like all your answers.  I really

2 think that you are really trying to be a good

3 or you are operating a business that is

4 conducive with the community.  It sounds like

5 you are doing quite well.  You talked about

6 the Washington Post articles and the other

7 different things.

8             And I like to hear that and I like

9 to hear that you are also a D.C. resident,

10 that makes me feel a lot differently about a

11 lot of people that testify that don't --

12 really aren't a part of the community.  But

13 let me not go there.

14             And lastly with you, it sounds

15 like the major problem that the ANC has, you

16 were having is an issue with hours, hours of

17 operation.

18             MR. DUGGAN:  That's -- well, no,

19 there is a couple of issues because my --

20             MEMBER SHORT:  But --

21             MR. DUGGAN:  -- I think that is

22 the major issue is that restriction because
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1 that's the strongest.  It puts us in such a

2 crazy competitive disadvantage, because there

3 are places literally across the street from me

4 that have --

5             MEMBER SHORT:  Your hours are now

6 what?

7             MR. DUGGAN:  My hours are until

8 2:00 a.m. weekdays, 3:00 a.m. on weekends.

9             MEMBER SHORT:  And what would you

10 propose would be better hours for you?

11             MR. DUGGAN:  Well, again, the law

12 is that the night before a national holiday is

13 -- you have hours that you are allowed to stay

14 open until 4:00 a.m.

15             MEMBER SHORT:  Right.

16             MR. DUGGAN:  And that's citywide.

17 Yes, that was passed, you know, three years

18 ago I think.  Two and a half or three years

19 ago.

20             MEMBER SHORT:  Okay.  Yes.

21             MR. DUGGAN:  And so that is the

22 biggest issue.  And again, my issue with



202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 108

1 regards to having the voluntary is that that

2 issue came up two and a half years ago.  And

3 the ANC has never addressed it.

4             MEMBER SHORT:  My question to you

5 was what hours would you propose that would

6 make it better for you.

7             MR. DUGGAN:  Just the not having

8 restriction on hours, not having them

9 mentioned because the AG ruled that just

10 having the hours mentioned constituted --

11             MEMBER SHORT:  I'm trying to work

12 with you.  I'm trying to work with you.

13             MR. DUGGAN:  I would like to have

14 the extended hours until 4:00 a.m. on those

15 holidays, the night before the holidays as is

16 citywide.

17             MEMBER SHORT:  Let's speak of your

18 regular hours.  Your regular hours, I'm not

19 talking about any holidays.

20             MR. DUGGAN:  My regular hours

21 won't change one minute.  They are still 2:00

22 a.m. and 3:00 a.m.
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1             MEMBER SHORT:  And right now

2 that's not a problem for you?

3             MR. DUGGAN:  That's not a problem

4 whatsoever.

5             MEMBER SHORT:  So why do you want

6 the agreement, settlement agreement changed?

7             MR. DUGGAN:  Because by -- just by

8 virtue of having the hours stated, even though

9 they are statutory hours, the AG ruled two and

10 a half years ago that just by having the hours

11 stated in the agreement constituted a

12 restriction on the hours and this allowed not

13 just mine, but any business in the city that

14 has a voluntary agreement that mentions hours,

15 we are restricted from even applying for those

16 extra hours.

17             So we can't even put in the

18 application for it.  And in fact, we lost

19 hours because it used to be that the night

20 before any holiday and New Year's, you were

21 allowed to stay open one extra hour.

22             Because the city tried to give us
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1 more leeway, gave us two hours, any business

2 that had a VA citywide was restricted from

3 allowing -- applying for those extra hours.

4             As I said, that's not just mine.

5 We just went through a stack here that state

6 the hours, so each one of those is also

7 restricted and I'm sure that every other one

8 throughout the city is as well.

9             MEMBER SHORT:  So you are saying

10 the majority of the businesses are under those

11 same agreements?

12             MR. DUGGAN:  No, they are not.

13 That's what I'm saying.  The majority -- the

14 businesses that -- no.  Directly across the

15 street from me, the place that has the

16 stabbings, they didn't protest their license

17 at all.  They have no voluntary whatsoever.

18             And they -- I watched people leave

19 my business to go across there at 2:00 a.m.

20             MEMBER SHORT:  Where the stabbings

21 is occurring?

22             MR. DUGGAN:  Pardon me?
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1             MR. BIANCO:  No.

2             MR. DUGGAN:  The stabbing

3 occurred, yes.  Where the stabbings occurred

4 across the street at -- it's now called

5 Roofers Union.  It was The Reef at the time.

6             MEMBER SHORT:  People left your

7 nice quiet business to go --

8             MR. DUGGAN:  My business isn't

9 quiet inside.  I have live music.

10             MEMBER SHORT:  I was just trying

11 to get -- we're talking about peace, quiet and

12 order.  So I'm just relying on your testimony.

13             MR. DUGGAN:  People went at the

14 close of business to go to a business that was

15 still open, correct, and they were allowed to

16 stay open because they did not have an

17 agreement with the neighborhood.

18             MEMBER SHORT:  Thank you very

19 much.  Thank you, Madam Chair.

20             MEMBER RODRIGUEZ:  Yes.

21             CHAIRPERSON MILLER:  Okay.  Mr.

22 Rodriguez?
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1             MEMBER RODRIGUEZ:  Mr. Duggan, it

2 is a lively neighborhood and it is a lively

3 business, no question about that.

4             The BID, you mentioned the police,

5 but do you work with the BID also to maintain

6 order and stability?

7             MR. DUGGAN:  I'm not a big fan of

8 the BID.

9             MEMBER RODRIGUEZ:  Okay.

10             MR. DUGGAN:  I feel like I'm being

11 taxed twice for -- I believe I'm entitled to

12 police presence.  I don't believe we should be

13 paying twice as a -- no, I don't work too

14 closely with BID.

15             MEMBER RODRIGUEZ:  Okay.  What is

16 it about the ANC process that maybe you all

17 couldn't get together and work out, let's say,

18 a new settlement agreement?

19             MR. DUGGAN:  Well, we --

20             MEMBER RODRIGUEZ:  To keep the old

21 -- let's say, and work out a settlement

22 agreement that is -- that favors, you know,
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1 that knocks off all the disadvantages that you

2 have, would they be wanting to do that?

3 That's what I, you know --

4             MR. DUGGAN:  Two things.  They

5 could have done that unilaterally.  And as I

6 said, it's not just my business, but I believe

7 that when they saw that the law changed, I

8 felt it was incumbent upon the ANC to step up

9 and promote their neighborhood businesses and

10 say well, we don't want to put you in a

11 competitive disadvantage with the rest of the

12 city.

13             MEMBER RODRIGUEZ:  Right.

14             MR. DUGGAN:  And by not stepping

15 up, they, in fact, did put their businesses at

16 a disadvantage.  And I think that that, you

17 know -- and my worry about having a VA or

18 whatever you call them now in the future is

19 that if the law changes, there is nothing --

20 you know, we can't -- I found through this

21 process that we can't depend on the ANC to

22 step up and help their neighborhood
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1 businesses.

2             They are going to take anything

3 new as if the law becomes less restrictive,

4 then they are going to look at it as a place

5 that they can use that leverage by just by

6 virtue of having the VA, that we don't -- you

7 know, we already comply with D.C. Law.

8             You know, we comply with D.C. Law

9 every day.  What they want us to do is they

10 want to impose their law and that I find -- as

11 I said, I don't know what the law is going to

12 be like in two years or a year and six months,

13 but if there are changes, we should be able to

14 roll with the legal changes not have to go hat

15 in hand every time.

16             As I said, I did go to them and I

17 asked them to have the meeting.  Again, not

18 about my business because sometimes it's not,

19 you know as crazy as it seems, all about me.

20             MEMBER RODRIGUEZ:  Very well.

21             MR. DUGGAN:  But I do look at it

22 as a neighborhood and I see a neighborhood
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1 that is hurting.  I mean, I'm sorry, I see

2 businesses up 18th Street struggling.

3             MEMBER RODRIGUEZ:  Yes.

4             MR. DUGGAN:  And a lot of that is

5 because we are not competitive with U Street,

6 H Street, Shaw.  That because people in the

7 past worked with the ANC, the ANC didn't step

8 up to the plate, in my view, and take action,

9 unilaterally, that they should have and could

10 have very easily years ago.

11             MEMBER RODRIGUEZ:  What about the

12 business cycle during the day?  For example,

13 during the weekends during the day, what about

14 some kind of working together to get that zoo

15 crowd to come into that neighborhood?  What

16 about, you know, more vitality with respect to

17 more than just a liquor business?

18             MR. DUGGAN:  My wife runs a

19 vintage clothing business.  I mean, she is,

20 you know, in business there in the

21 neighborhood.  I mean, you know, in fact my

22 son, I think, is about to sign a deal to get
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1 rid of half of the restaurant down the street

2 to have the lower level as retail.

3             I think they are supposed to be

4 signing the agreement today.  But you know, so

5 I'm not out here to reinvent the wheel.  I

6 can't get people to come from the zoo.  It's

7 kind of a tough hill to come up as well.  I

8 mean, I have carried kids up that hill.

9             MEMBER RODRIGUEZ:  Yes.

10             MR. DUGGAN:  But, you know, I

11 mean, everybody would love to have daytime

12 business, but Adams Morgan is sort of a

13 commuter neighborhood.  People work downtown.

14 You know, we don't do much in the way of happy

15 hour.  Why?  Because people go to happy hour

16 where they work.  They walk out of their work

17 place.

18             We don't have a lot of people

19 working in the neighborhood.  You know, would

20 I love to have a happy hour crowd?

21 Absolutely.  You know, we have our appetizers,

22 everything half-price every day and we still
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1 can't get people up there.

2             It's not our business.  It's the

3 neighborhood.  And it's -- as I said, I think

4 maybe with the hotel coming in, you know, with

5 -- you know, we're finally getting some new

6 development there, you know, maybe with more

7 people coming in, but right now it's

8 essentially even though it is right here in

9 the city, it's almost a commuter neighborhood

10 for people commuting downtown to their jobs.

11             MEMBER RODRIGUEZ:  So you are not

12 -- in terms of some of the problems with the

13 ANC, you wouldn't say that the ANC is sorry

14 that you are still open, would you?

15             MR. DUGGAN:  I mean, again, I have

16 been to the ANC meetings.  I mean, they, you

17 know, especially this one, blame all problems

18 in the world on the alcohol.  And I just don't

19 see it that way.  I mean, obviously, you know,

20 I think that, you know, owning a business that

21 serves alcohol and food and has live music, I

22 think it adds to the city.
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1             And I think there are certain

2 parts to this neighborhood and especially with

3 the ANC that I don't believe are reflective of

4 the neighborhood, because if they were, I

5 wouldn't have these people from the

6 neighborhood in my business every day.

7             MEMBER RODRIGUEZ:  Well, like your

8 business, I appreciate your lively testimony.

9 Thank you.

10             MR. DUGGAN:  Thank you.

11             CHAIRPERSON MILLER:  Mr.

12 Silverstein?

13             MEMBER SILVERSTEIN:  Thank you,

14 Mr. Duggan.  You made it pretty clear that

15 your main concern is hours.  And your main

16 concern is the possibility that -- it includes

17 the possibility that if hours were to change

18 in the future, you would be straightjacketed

19 into what you have, as to what you are limited

20 to now.

21             But and I understand that.  But

22 beyond that, what are your problems with,
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1 specific problems, this settlement agreement

2 or voluntary agreement or whatever we want to

3 call it?

4             MR. DUGGAN:  My basic problem is

5 the inequality with regards to other business.

6             MEMBER SILVERSTEIN:  Where?

7             MR. DUGGAN:  Well, we just brought

8 them up.  We have other taverns in the street.

9 We just brought up six of them and I have no

10 idea which ones don't have voluntary

11 agreements, but in their voluntaries they have

12 less restrictive food sales or they have no

13 food sale requirements whatsoever.

14             MEMBER SILVERSTEIN:  So you are

15 saying that food sale is an issue?

16             MR. DUGGAN:  Is also an issue,

17 yes.

18             MEMBER SILVERSTEIN:  Why?  What

19 specifically in here --

20             (Simultaneous speaking.)

21             MR. DUGGAN:  Because --

22             MEMBER SILVERSTEIN:  -- is it that
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1 you don't --

2             MR. DUGGAN:  -- it puts me --

3             MEMBER SILVERSTEIN:  -- want?

4             MR. DUGGAN:  It's --

5             MEMBER SILVERSTEIN:  I don't --

6             MR. DUGGAN:  -- I believe if I

7 have a tavern license --

8             MEMBER SILVERSTEIN:  Sir, I'm not

9 particularly concerned with nebulous concerns

10 of fairness.  I want to get into specific

11 issues.  We can't say it's not fair.  We have

12 to say it's not fair because.

13             MR. DUGGAN:  Well, let me say.

14 It's not fair because --

15             MEMBER SILVERSTEIN:  Give me your

16 because.

17             MR. DUGGAN:  -- the business

18 across the street from me, Shenanigans, has no

19 food requirement whatsoever.  They are not

20 even required to open their kitchen every day.

21 Again, we don't know what will happen in the

22 future, but anything that I think that -- if
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1 I go some day -- you know, I operate a

2 business.  I think it was mischaracterized

3 that I was given a CT License because I agreed

4 to run a kitchen.

5             I have always had a kitchen.  I

6 have always sold food.

7             MEMBER SILVERSTEIN:  Now, you

8 don't want those regulations?

9             MR. DUGGAN:  I don't -- well, I--

10             MEMBER SILVERSTEIN:  Weren't those

11 put in there, sir, to allow you to get the CT

12 or am I --

13             MR. DUGGAN:  Actually, no because

14 it didn't allow me.  The law said that I

15 could, in fact, apply.  And as is shown in a

16 lot of the other ones, they didn't have a food

17 requirement to do that.  So obviously it

18 wasn't the ANC's concern.

19             MEMBER SILVERSTEIN:  Don't tell me

20 what the other ones did.  Was that not put in

21 there to drop the protest?  Was that not the

22 specific condition under which they gave up
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1 their -- what the Court has referred to as

2 their right to a protest?

3             MR. DUGGAN:  Actually no.  And as

4 I said, Mr. Moosally was the arbitrator for

5 the Board at the time.  No.  My thing was that

6 at the time I said we are always selling that

7 food.  I don't care is what I said.  We would

8 -- I didn't see it as being a restriction at

9 the time.

10             However, subsequent to signing

11 mine, they go around and they negotiate

12 different agreements with different businesses

13 in direct competition with me that changed

14 that dynamic.

15             And so if you don't want to

16 address the issue of fairness, then there is

17 no issue to address, because it is an issue of

18 fairness and it's a competitive disadvantage.

19 And you can't say if I'm not addressing the

20 fairness of it, then there is nothing here to

21 talk about because that's why I'm here.

22             I do believe that the agreement by
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1 virtue of having it puts us at a competitive

2 disadvantage and by having agreement that is

3 more restrictive than other businesses exactly

4 like mine.  And no, I did not -- I think it's

5 a mischaracterization to say that that was the

6 reason that they withdrew their protest.

7             Because it actually was not.  We

8 always had a kitchen.  We always -- we claimed

9 that we always would.  We have since day one.

10 And I'm sorry, but I'm not going to change my

11 business model because I had a meeting with

12 the ANC.

13             MEMBER SILVERSTEIN:  Are there any

14 other issues?

15             MR. DUGGAN:  I believe not, no.

16             MEMBER SILVERSTEIN:  So then you

17 are saying that, essentially, there aren't any

18 issues here with trash, parking, the contract

19 that you have for rodent control or anything

20 like that that are -- that basically we can

21 focus then on hours and food sales?

22             MR. DUGGAN:  And --
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1             MEMBER SILVERSTEIN:  Those are the

2 two deal breakers for you?

3             MR. DUGGAN:  -- the idea of having

4 a -- well, having a VA is the deal breaker

5 because by virtue -- and as I said, you know

6 with the Board any new regulation that comes

7 down says except those establishments that

8 have a voluntary or cooperative agreement.

9             You can do XXX, except those

10 operations that have one.

11             MEMBER SILVERSTEIN:  Thank you.

12             MR. DUGGAN:  And so every time you

13 use the word except --

14             MEMBER SILVERSTEIN:  Fine.

15             MR. DUGGAN:  -- it puts those

16 businesses at a disadvantage.  And again, I

17 think that the voluntary agreement or --

18             MEMBER SILVERSTEIN:  Sir, you can

19 argue and rail on all you want about voluntary

20 agreements.  We are under certain limitations

21 by the Court and the Court has said that they

22 are to considered to be permanent and
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1 difficult to change and that we have to come

2 up with reasons to change them.

3             MR. DUGGAN:  And I believe we just

4 addressed the reasons for that --

5             MEMBER SILVERSTEIN:  And that

6 was --

7             MR. DUGGAN:  -- but it's not the

8 Court itself.

9             MEMBER SILVERSTEIN:  So to argue

10 that they are bad or wrong puts, by

11 definition, us in a very difficult or puts you

12 in a very difficult arguing point.  You have

13 to come up with those certain points.

14             You are trying to do so, but to

15 argue against settlement agreements is

16 basically to argue against the law.

17             MR. DUGGAN:  No, the Court did not

18 say that they were permanent.  And in fact,

19 it's in there that there is part of the law

20 that allows us to address it.

21             MEMBER SILVERSTEIN:  The question

22 there --
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1             MR. DUGGAN:  The circumstances

2 have changed.

3             MEMBER SILVERSTEIN:  Well, I can

4 get you.  We read that last week in another

5 case.

6             CHAIRPERSON MILLER:  Okay.

7             MR. DUGGAN:  Thank you.

8             CHAIRPERSON MILLER:  All right.

9 Mr. Duggan, I want to have you address some of

10 the settlement agreement because I understand

11 and I don't necessarily disagree with you that

12 fairness should be considered.

13             But we have to look at the statute

14 that says -- forget the negotiation thing.  I

15 think that has already been done.  We have to

16 look at the changed circumstances and no

17 adverse impact.  Okay.

18             So you have already addressed

19 fully, I think, the changed circumstances with

20 respect to the hours with their being a new

21 law that went into effect that --

22             MR. DUGGAN:  Correct.
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1             CHAIRPERSON MILLER:  -- all of you

2 who have VAs are at a disadvantage.  Okay.  So

3 I don't want to dwell on that.

4             But it seems to me that I think

5 you were just talking about -- I know it's

6 tedious to look at some of these individually,

7 but for instance in operation, you were

8 dealing with the food per seat requirement.

9             MR. DUGGAN:  Correct.

10             CHAIRPERSON MILLER:  Okay.  So I

11 know you say well, it's unfair.  But part of

12 the reason something might be unfair is

13 because there was a changed circumstance.  For

14 instance, you say, if all these other

15 agreements don't have it.  Is that not a

16 changed circumstance?

17             MR. DUGGAN:  They -- those

18 agreements were entered into subsequent --

19             CHAIRPERSON MILLER:  Subsequent--

20             MR. DUGGAN:  -- to ours.  That's

21 why I say --

22             CHAIRPERSON MILLER:  -- to when
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1 you entered?

2             MR. DUGGAN:  -- the circumstances

3 have changed since ours, because those were

4 all subsequent.  We didn't address any that

5 were there prior to our agreement.

6             CHAIRPERSON MILLER:  Okay.  So

7 okay let me ask you this.  I understand you

8 would like to be free of this altogether and

9 we can get into that, but if we are looking at

10 some of these provisions, this provision, in

11 particular, I think it's 1, 3, if you say you

12 do that anyway.  You produce that amount of

13 food anyway.  Per argument, why is that are

14 you at a disadvantage?

15             MR. DUGGAN:  Because that's today.

16 I don't know what is going to happen tomorrow.

17             CHAIRPERSON MILLER:  Okay.

18             MR. DUGGAN:  Or next year.  If

19 business goes down -- in any other business,

20 you would be able to adapt to business

21 circumstances.  In this situation, as I said,

22 if something happens in that neighborhood --
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1 we have seen, you know, businesses go down

2 throughout the neighborhood.

3             If it continued, all of a sudden

4 if you are not selling that amount, it doesn't

5 mean you -- right now the way it says it it's

6 if I'm not selling that amount, I should go

7 out of business.  You know, and I don't know

8 of any other business model -- I mean, if you

9 are an attorney, you know, if you lose a case,

10 should you lose your license?  No.  You should

11 be able to go and fight another day and find

12 another way to do it.

13             This puts us -- as I said, I'm

14 comfortable today.  I'm very uncomfortable

15 about tomorrow.  And that's what puts us at --

16 in this place, because we have seen that

17 things have changed and I think that there is

18 the acknowledgement by the ANC that they

19 believe things have changed, because they

20 entered into agreements with other

21 establishments and did not address a specific

22 amount of food sales.
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1             So they, obviously, also think

2 that putting a direct amount of food sales on

3 there would possibly, and I can't put words in

4 their mouth, but I would think that the reason

5 is that they felt that it might be too

6 restrictive on those operations.

7             And so if they entered into

8 agreement subsequent to entering into ours and

9 they change the rules, their rules --

10             CHAIRPERSON MILLER:  Yes.

11             MR. DUGGAN:  -- then I believe

12 that we do have a very different set of

13 circumstances going on.

14             CHAIRPERSON MILLER:  Okay.  And

15 the purpose of this provision was to make sure

16 that you sold a lot of food or didn't just to

17 snacks and pickles or whatever.  Is that

18 right?

19             MR. DUGGAN:  I don't know if you

20 have to sell food or pickles.  I mean, I don't

21 know what the --

22             CHAIRPERSON MILLER:  Okay.  But I
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1 mean, what was the purpose of this provision?

2             MR. DUGGAN:  The purpose --

3 actually again, I believe that at the time it

4 was me saying I have no problem with that.

5 You know, business was much better in 2008.

6 I mean, in Adams Morgan we were kicking butt

7 in that neighborhood.

8             As I said in these subsequent

9 years, in these past six years, we have seen

10 the rest of the city just explode with

11 restaurants and bars and entertainment

12 throughout the city.  And we, as a

13 neighborhood -- and I have also, but to a

14 lesser extent, suffered a lot.

15             As I said, other neighborhoods

16 they are fighting to open buildings.  In our

17 neighborhood, they are boarding them up.  And

18 so I don't know what is going to happen

19 tomorrow.  If business goes down, I'm still --

20 boom, I could still be happy making --

21             CHAIRPERSON MILLER:  Okay.

22             MR. DUGGAN:  -- less money.
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1             CHAIRPERSON MILLER:  Let me ask

2 you this.

3             MR. DUGGAN:  But if I'm not

4 selling $1,300 in food --

5             CHAIRPERSON MILLER:  Okay.

6             MR. DUGGAN:  -- I'm out of

7 business.

8             CHAIRPERSON MILLER:  I don't want

9 you to go on and on and on.  I appreciate

10 that.

11             MR. DUGGAN:  You got the wrong

12 guy.

13             CHAIRPERSON MILLER:  What I'm

14 trying to figure out is if the purpose was

15 that you sell a certain amount of food and you

16 take this provision away, are you still going

17 to be selling --

18             MR. DUGGAN:  Food?

19             CHAIRPERSON MILLER:  Yes.

20             MR. DUGGAN:  Absolutely.

21             CHAIRPERSON MILLER:  Did you sell

22 about the same before this provision was even
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1 in effect?

2             MR. DUGGAN:  No, I sold more.

3             CHAIRPERSON MILLER:  You sold

4 more?

5             MR. DUGGAN:  I sold more.  As I

6 said, business is down substantially.

7             CHAIRPERSON MILLER:  Does this

8 provision make you sell the amount of food

9 that --

10             MR. DUGGAN:  Not whatsoever.  It

11 doesn't make us do anything.  In fact, the

12 reason I entered into it at the time was

13 because it was sort of like the hours thing.

14 Wait a minute, of course we are open until

15 2:00 and 3:00.

16             CHAIRPERSON MILLER:  Okay.

17             MR. DUGGAN:  But all of a sudden

18 it could become -- I preach to my staff every

19 day.  I never say what happens. I worry about

20 what could happen.

21             CHAIRPERSON MILLER:  Okay.  So let

22 me go back to No. 1.  Okay?  Because I know
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1 how this Board is going to look at this or may

2 look at it.

3             And we talked about maintaining a

4 kitchen or something.  And I would guess that

5 you would say you do that, you would do that

6 anyway.  Is that correct?

7             MR. DUGGAN:  We have done it since

8 day one.

9             CHAIRPERSON MILLER:  Okay.  So

10 then the next question is well, it could be

11 arguable you do it anyway, why can't you have

12 this provision?

13             MR. DUGGAN:  I thought I just went

14 through that, because I'm not -- we are still

15 going to have it.  But having something in

16 there that says that there is a dollar amount

17 -- as I said, any other business can adapt to

18 the changing --

19             CHAIRPERSON MILLER:  No.  This one

20 doesn't --

21             MR. DUGGAN:  -- climate.

22             CHAIRPERSON MILLER:  -- have a



202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 135

1 dollar amount.

2             MR. DUGGAN:  We cannot adapt to

3 anything when you have these kind of

4 restrictions.

5             CHAIRPERSON MILLER:  This does not

6 have a dollar amount.

7             MR. DUGGAN:  Where?

8             CHAIRPERSON MILLER:  (1) Maintain

9 a kitchen, kitchen staff and wait staff.

10             MR. DUGGAN:  Oh, you're just

11 saying that with regards to not using the

12 other provisions in that one?

13             CHAIRPERSON MILLER:  Just looking

14 at that one --

15             MR. DUGGAN:  Right.

16             CHAIRPERSON MILLER:  -- right

17 there.

18             MR. DUGGAN:  Yes, we do.  Right.

19 So yes.

20             CHAIRPERSON MILLER:  So you're

21 going to do that anyway?

22             MR. DUGGAN:  Correct.
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1             CHAIRPERSON MILLER:  You are going

2 to do that, right?

3             MR. DUGGAN:  Correct.

4             CHAIRPERSON MILLER:  Okay.  So

5 then the argument that can be made and I don't

6 know if you -- maybe you think you have

7 addressed it already, but I haven't --

8             MR. DUGGAN:  Okay.

9             CHAIRPERSON MILLER:  -- I could

10 use hearing it again.  Okay.  It's there.  So

11 what.  You do it anyway, so what's the problem

12 with it?  If you get this settlement agreement

13 that knocks out the hours or that allows for

14 extended hours, or whatever the biggest thing

15 in there, is that really hurts you

16 competitively.

17             MR. DUGGAN:  Correct.

18             CHAIRPERSON MILLER:  And then you

19 have these other provisions like you will take

20 out the trash.  You will have a kitchen.

21 Okay.  That's the question.

22             MR. DUGGAN:  Those are probably
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1 law also.  I mean, they don't have to -- this

2 is just restatement of the law that already

3 exists on the books.  So just having it in the

4 VA, as I said, is not -- we are not doing that

5 because it's part of the VA.  We don't need a

6 VA to do those things.  They are already part

7 of the statute --

8             CHAIRPERSON MILLER:  I know.

9             MR. DUGGAN:  -- here in

10 Washington, D.C.

11             CHAIRPERSON MILLER:  Okay.  Let's

12 say you are left with a VA that says those

13 things.  Are you going to take out the trash?

14             MR. DUGGAN:  Have you ever seen a

15 grown man weep?

16             CHAIRPERSON MILLER:  So what is

17 the argument against that?

18             MR. DUGGAN:  Again, what I brought

19 up is my argument about it is that in the

20 future, we don't know.  If the Council and the

21 Mayor pass a new law, we've got to know that--

22 what happened now is that a new law -- this is
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1 with regards to hours.  We don't know, they

2 might pass a new law with regards to taverns.

3 They might pass a new law with regards to any

4 of these things and all of a sudden we can't

5 adapt because it will be except those with a

6 cooperative or voluntary agreement.

7             CHAIRPERSON MILLER:  Okay.

8             MR. DUGGAN:  And so any time -- as

9 I have said, I have seen it be the kiss of

10 death for two and a half years now.  I mean,

11 I actually have -- you know, wasn't open after

12 hours, but I had on New Year's Eve or during

13 the Inauguration because of this same

14 situation.  You know, I had an old musician,

15 Citizen Cope, came in to visit me because he

16 had just played somewhere and I had a woman

17 that literally said, you know, we are open. I

18 was like no, there is no drinks.  There is

19 nothing.  You know, the kid came in.

20             CHAIRPERSON MILLER:  Okay.

21             MR. DUGGAN:  You know, it was like

22 10 minutes or 15 minutes after 3:00.  All of



202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 139

1 a sudden it was -- you know, maybe I'm wrong,

2 but I never look at it that I'm in a cat and

3 mouse game with the city.  I think we are all

4 working together.  And I think that there is

5 enough laws on the books to regulate each of

6 these businesses.

7             And what I see in these agreements

8 is that when they become extra legal, and they

9 become extra legal in the consequences,

10 unforeseen consequences at the time, because

11 I said what I have seen is two and a half

12 years of being punished for stating my

13 statutory hours.

14             CHAIRPERSON MILLER:  All right.

15 Let me ask you this.  The provision where you,

16 No. 15, offer food service until at least two

17 hours prior to closing, is that different from

18 what others have in their settlement

19 agreements?

20             MR. DUGGAN:  Truthfully, I don't

21 know.

22             CHAIRPERSON MILLER:  All right.
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1             MR. DUGGAN:  Well, yes, it is.

2             CHAIRPERSON MILLER:  That's okay.

3             MR. DUGGAN:  So one that said he

4 only has to be open five of the seven days of

5 the week and the other one said four hours.

6 That's just it.  They are all different.  And

7 that --

8             CHAIRPERSON MILLER:  Okay.  I got

9 that.  Okay.  Let me ask you about No. 4,

10 noise, music, dancing.

11             MR. DUGGAN:  I'm sorry, what

12 number?

13             CHAIRPERSON MILLER:  4.

14             MR. DUGGAN:  14 or No. 4?

15             CHAIRPERSON MILLER:  No. 4.

16             MR. DUGGAN:  Okay.  I'm sorry.

17             CHAIRPERSON MILLER:  Is that

18 different from what others are required to do,

19 that you know of?

20             MR. DUGGAN:  Well, actually, it's

21 different than the law now.

22             CHAIRPERSON MILLER:  Okay.
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1             MR. DUGGAN:  You know, we can't

2 use this any more, because the law has

3 changed.  You know, it used to be that the

4 sound could not be heard inside a residential

5 premise.  Now, you have the noise or whatever

6 outside it.  I don't even know what they are,

7 the decibel level.

8             CHAIRPERSON MILLER:  Decibels.

9 Okay.

10             MR. DUGGAN:  After 10:00.  So

11 that's not enforceable now as well.  That was

12 thrown out.  The new law supersedes that.

13             CHAIRPERSON MILLER:  Okay.  New

14 law on that one.  Okay.  All right.  Okay.

15 I'm finished.  Anybody else?

16             MEMBER ALBERTI:  Yes, I do.

17             CHAIRPERSON MILLER:  Okay.  Thank

18 you.

19             MEMBER ALBERTI:  Good afternoon,

20 Mr. Duggan.  I'm going to talk about food

21 sales.  I think I have got everything down.

22 I heard your sense of the hours provision.
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1 Okay.  So I got -- first of all, let's talk

2 about tavern licenses in Adams Morgan.

3             You converted in 2008?

4             MR. DUGGAN:  Correct.

5             MEMBER ALBERTI:  Explain to me

6 sort of how that happened, at that time.  I

7 mean, because I know that you probably know

8 the history better than I do.

9             MR. DUGGAN:  Well, the law was

10 changed.

11             MEMBER ALBERTI:  Let me just

12 finish.

13             MR. DUGGAN:  Okay.  I'm sorry, I'm

14 sorry.

15             MEMBER ALBERTI:  Because there has

16 been a cap on tavern licenses for a very long

17 time.  And so how was it that there was an

18 opportunity for you to convert in 2008?

19             MR. DUGGAN:  Again, the specifics,

20 I know the law was changed and they gave a

21 window of time, and I think it was a one year

22 period, that any business that was not able to
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1 meet the food sale requirement was allowed to

2 apply to get a tavern license, so that you did

3 not have the food sale requirement.  That was

4 specifically why they addressed it.

5             Again, going back, you know,

6 historically, if you didn't -- it used to be

7 if you had a restaurant license and you didn't

8 meet the food sale requirement, you were

9 required to go to the next higher business

10 license, higher priced.

11             MEMBER ALBERTI:  I got that.

12             MR. DUGGAN:  So that's what

13 happened.  They allowed us to apply for the

14 change.

15             MEMBER ALBERTI:  They allowed you.

16 So that was the period in which they were

17 allowing --

18             MR. DUGGAN:  Correct, correct.

19             MEMBER ALBERTI:  -- people to

20 apply for tavern licenses.

21             MR. DUGGAN:  Yes, sir.

22             MEMBER ALBERTI:  And there was --
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1 but there was a cap on tavern licenses that

2 set it at --

3             MR. DUGGAN:  I don't believe.  I

4 think the cap came afterwards.

5             MEMBER ALBERTI:  The cap came

6 after.

7             MR. DUGGAN:  Correct.

8             MEMBER ALBERTI:  Okay.  You don't

9 remember when the cap came in?

10             MR. DUGGAN:  I don't.

11             MEMBER ALBERTI:  All right.

12             MR. DUGGAN:  It didn't affect me.

13             MEMBER ALBERTI:  It was after

14 2008, right?

15             MR. DUGGAN:  Again, I have --

16             MEMBER ALBERTI:  Are you aware of

17 any, after 2008, tavern licenses opening?  New

18 tavern licenses?

19             MR. DUGGAN:  No, I don't believe

20 there is any new.  Well, no, I have no idea.

21 I can't say that.  2008, I'm saying lately,

22 you know.
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1             MEMBER ALBERTI:  All right.

2             MR. DUGGAN:  I truthfully have no

3 idea.

4             MEMBER ALBERTI:  Okay.  Town

5 Tavern, do you know when that license was

6 established?

7             MR. DUGGAN:  I think a few years

8 ago.

9             MEMBER ALBERTI:  It may have

10 changed names, but do you know when it was

11 established?

12             MR. DUGGAN:  Town Tavern was like

13 three or four years ago.  I'm not -- maybe

14 2011.

15             MEMBER ALBERTI:  But 2011 there

16 was a cap on taverns.

17             MR. DUGGAN:  They were taking an

18 old license.

19             MEMBER ALBERTI:  No tavern

20 licenses --

21             MR. DUGGAN:  They were getting a

22 new license.  They were transferring the
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1 license.

2             MEMBER ALBERTI:  They were

3 transferring a license from?

4             MR. DUGGAN:  And I have no idea

5 what it was before.  I can't tell you.

6             MEMBER ALBERTI:  And I -- is it a

7 stretch to expect that they were open in 2008?

8             MR. DUGGAN:  Town Tavern?  It's a

9 big stretch.  They were not.  They were in New

10 York --

11             MEMBER ALBERTI:  They are a

12 different license.

13             MR. DUGGAN:  -- at that time.

14 Pardon me?

15             MEMBER ALBERTI:  Is it --

16             MR. DUGGAN:  Under a different

17 owner you're saying?

18             MEMBER ALBERTI:  Is it a stretch

19 to expect that -- and I can look at our

20 records.

21             MR. DUGGAN:  Truthfully, I don't

22 know.
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1             MEMBER ALBERTI:  All right.

2             MR. DUGGAN:  I don't know.

3             MEMBER ALBERTI:  So but it's

4 possible that they were -- this license was a

5 tavern license in 2008?  Is that correct?

6             MR. DUGGAN:  I don't know.  I

7 think Town Tavern is the old TomTom.  That was

8 a restaurant.

9             MEMBER ALBERTI:  Under some other

10 name.

11             MR. DUGGAN:  No, I'm saying that

12 building, I believe, was the old TomTom.

13             MEMBER ALBERTI:  Okay.

14             MR. DUGGAN:  Yes, that was a

15 restaurant.

16             MEMBER ALBERTI:  So they existed--

17             CHAIRPERSON MILLER:  Oh.

18             MEMBER ALBERTI:  -- probably in

19 2008.  Then I'll look at our records to verify

20 that.

21             MR. DUGGAN:  I mean, I don't get

22 involved usually in other people's business.
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1             MEMBER ALBERTI:  All right.  All

2 right.  All right.

3             MR. DUGGAN:  So I don't really

4 know.

5             MEMBER ALBERTI:  So it's possible.

6 It's possible that this license existed in

7 2008.  All right.  I have the same set of

8 questions for the Mellow Mushroom.

9             MR. DUGGAN:  They are real new.

10 Mellow Mushroom?  No, Mellow Mushroom was the

11 old Robert O'Donnell Restaurant before that.

12 It was Anzu and then it became the Mellow

13 Mushroom.

14             MEMBER ALBERTI:  But how did they

15 become a tavern license back in 2012?

16             MR. DUGGAN:  They went through the

17 conversion at the same time that -- you know,

18 probably some time around the same time.  Some

19 time around the time.

20             MEMBER ALBERTI:  Okay.  All right.

21 Rendezvous Lounge, same questions.

22             MR. DUGGAN:  I don't know anything
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1 about that place, truthfully.

2             MEMBER ALBERTI:  Okay.

3             MR. DUGGAN:  I have never been

4 there.

5             MEMBER ALBERTI:  They are a CT

6 License and I'll look at our records to see

7 when that license --

8             MR. DUGGAN:  Yes, I've never been

9 there.

10             MEMBER ALBERTI:  -- became into

11 existence under whatever name as a tavern

12 license.  All right.  Biznic trading as the

13 Pharmacy Bar.  I see a voluntary agreement

14 from 2005.

15             MR. DUGGAN:  Yes, they have been

16 around a long time.

17             MEMBER ALBERTI:  They've been

18 around.  So they were -- in 2008 they were a

19 tavern license?

20             MR. DUGGAN:  Correct.  Well,

21 again, you --

22             MEMBER ALBERTI:  Yes.
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1             MR. DUGGAN:  -- would know.  I

2 don't really know.

3             MEMBER ALBERTI:  They were.  Yes,

4 they had to be.

5             MR. DUGGAN:  I don't know.  I

6 think they have always been.

7             MEMBER ALBERTI:  Well, they are a

8 CR.  They actually are a CR.

9             MR. DUGGAN:  Oh.

10             MEMBER ALBERTI:  So I'm not even

11 sure why we have their settlement agreement

12 here.

13             MR. BIANCO:  They probably

14 converted and there is a subsequent --

15             MEMBER ALBERTI:  Okay.

16             MR. BIANCO:  I think if you look

17 on the --

18             MEMBER ALBERTI:  They would have

19 converted about the same -- well, never mind.

20 I'll check our licenses.

21             MR. BIANCO:  I think the --

22             MEMBER ALBERTI:  I'll check the
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1 license.

2             MR. BIANCO:  -- the VA actually

3 consists of two orders.  One would be the

4 initial voluntary and then behind it would be

5 the voluntary resulting --

6             CHAIRPERSON MILLER:  Right.

7             MR. BIANCO:  -- from the

8 conversion, if I'm not mistaken.

9             MEMBER ALBERTI:  I will double

10 check.

11             CHAIRPERSON MILLER:  That's

12 correct.

13             MEMBER ALBERTI:  I will check.

14             CHAIRPERSON MILLER:  I'm looking

15 at that right now.

16             MR. BIANCO:  Thank you.

17             MR. DUGGAN:  I remember a sign in

18 one of those businesses saying now selling

19 food and they had a restaurant license.

20             MEMBER ALBERTI:  Yeah, this order

21 is -- hang on a second, let me just double

22 check this.  I will check our records on that
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1 one.

2             Okay.  And the Angry Inch.  Now,

3 was that Shenanigans?

4             MR. DUGGAN:  Yes, Shenanigans now.

5 It's called Shenanigans, I think.

6             MEMBER ALBERTI:  Any idea whether

7 they were a tavern in 2007?

8             MR. DUGGAN:  I know they were a

9 restaurant a long time ago.  I have no idea.

10 I remember it was a Latino restaurant for a

11 lot of years.  I don't know when they

12 converted.

13             MEMBER ALBERTI:  Okay.  Here is

14 where I'm going.  I have all these voluntary

15 agreements, but, and I'll check our records,

16 the possibility exists right now, because I

17 can't check our records, that when you signed

18 this voluntary agreement with the ANC, you

19 knew of the competition because you knew that

20 there were unrestricted tavern licenses all

21 over the place, including the five, possibly,

22 that you presented here today.  Is that
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1 correct?

2             MR. DUGGAN:  That's absolutely

3 incorrect.  I did not --

4             MEMBER ALBERTI:  You didn't know?

5             MR. DUGGAN:  I never -- you know,

6 to tell you the truth, I never saw these

7 agreements until you just handed them to me.

8             MEMBER ALBERTI:  Okay.

9             MR. DUGGAN:  I really don't go and

10 check on other people's business.

11             MEMBER ALBERTI:  So you didn't pay

12 attention to that?

13             MR. DUGGAN:  No, I did not.

14             MEMBER ALBERTI:  Okay.

15             MR. DUGGAN:  I actually have a

16 tough enough job taking care of my own

17 business.

18             MEMBER ALBERTI:  All right.  All

19 right.  So you willfully entered into this

20 agreement in 2008?

21             MR. DUGGAN:  No.  There is no such

22 thing as willfully with a voluntary.  I'm
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1 sorry.

2             MEMBER ALBERTI:  You know --

3             MR. DUGGAN:  That's a real

4 stretch.  I have never --

5             MEMBER ALBERTI:  All right.  All

6 right.

7             MR. DUGGAN:  Taking this economic

8 background --

9             MEMBER ALBERTI:  I will rephrase

10 my question.  You signed this agreement with

11 the ANC in 2008?

12             MR. DUGGAN:  Correct.

13             MEMBER ALBERTI:  And in it it

14 restricted your food sales to $1,300 per

15 occupied seat?

16             MR. DUGGAN:  Yes.

17             MEMBER ALBERTI:  All right.  Per

18 occupant.  And you knew at that -- you knew

19 there were other taverns out there, correct?

20             MR. DUGGAN:  Actually, you know,

21 again, the first time I have seen these

22 agreements, I have no interest normally in
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1 checking into other people's businesses.

2             MEMBER ALBERTI:  Okay.  Fine.

3             MR. DUGGAN:  And I can promise you

4 -- as I said, of the ones that we mentioned,

5 I never have entered the door on Rendezvous.

6 I have never been in Town Tavern.  I have

7 never been in the Pharmacy Bar.

8             MEMBER ALBERTI:  So --

9             MR. DUGGAN:  I don't go out to

10 that many bars.

11             MEMBER ALBERTI:  -- I understand.

12 So would you concede that it's possible that

13 there really isn't a change in competition

14 here, because the competition existed in 2008

15 when you --

16             MR. DUGGAN:  No.

17             MEMBER ALBERTI:  -- signed this

18 agreement?

19             MR. DUGGAN:  I would not concede

20 that.  These are all dated after that time.

21 These are voluntary agreements that were dated

22 after 2008.
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1             MEMBER ALBERTI:  Well, they -- no.

2 They were -- it's possible that these had no

3 voluntary agreement in 2008 and were

4 completely unrestricted by the requirement.

5 So you knew that was your competition --

6             MR. DUGGAN:  I --

7             MEMBER ALBERTI:  -- in 2008.

8             MR. DUGGAN:  -- actually did not

9 know.

10             MEMBER ALBERTI:  And it has --

11 wait, wait.  It hasn't changed.  If anything

12 it has become --

13             MR. BIANCO:  Excuse me.

14             MEMBER ALBERTI:  -- less.

15             MR. DUGGAN:  The date shows they

16 have changed.

17             MEMBER ALBERTI:  Hold on, Mr.

18 Duggan.  If anything, it has become less of a

19 competition because they signed -- these

20 voluntary agreements probably restrict them

21 more than they were unrestricted back in 2008.

22 And I can check our records.



202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 157

1             MR. DUGGAN:  Well, that would

2 probably be more instructive than just

3 speculating, because I can't imagine --

4             MEMBER ALBERTI:  And I will check

5 our records.

6             MR. DUGGAN:  -- that scenario.

7             MEMBER ALBERTI:  I will be doing

8 that.  I will be doing that.

9             MR. DUGGAN:  No one has a license

10 and says, you know what, I would like you to

11 just restrict me in the future.  It doesn't

12 make sense whatsoever to do that.

13             MEMBER ALBERTI:  All right.  I

14 have no further questions.

15             CHAIRPERSON MILLER:  Mr. Jones?

16             MEMBER JONES:  Thank you, Madam

17 Chair.  So your fundamental issue is you just

18 do not believe or agree with the concept of a

19 voluntary agreement as governing the operation

20 of your establishment.  True or false?

21             MR. DUGGAN:  With reference to my

22 business?
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1             MEMBER JONES:  Yes, I'm just

2 talking about you.  Because like you said, you

3 don't get into the matters of other people's

4 businesses.  You don't care about other

5 people's business.

6             MR. DUGGAN:  Correct.  I'm only

7 here on behalf of my business.

8             MEMBER JONES:  So I'm only talking

9 to you about you and your business.

10             MR. DUGGAN:  And that's the only

11 reason I'm here, correct.

12             MEMBER JONES:  So true or false?

13             MR. DUGGAN:  I mean, no.

14             MEMBER JONES:  To my question?

15             MR. DUGGAN:  Do you want to

16 restate the question?

17             MEMBER JONES:  Yes.  You are

18 fundamentally opposed to having an SA tied to

19 your license governing the operation of said.

20 True or false?

21             MR. DUGGAN:  Governing the

22 operation of sales?
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1             MEMBER JONES:  Said, your

2 business.

3             MR. DUGGAN:  Said, oh, I'm sorry.

4             MEMBER JONES:  Governing the

5 operation of your --

6             MR. DUGGAN:  I'm opposed to this

7 voluntary agreement with reference to my

8 business.  Correct.

9             MEMBER JONES:  Okay.  What about

10 this business -- this SA specifically would

11 you change?  Because I got -- what I got from

12 your testimony earlier in response to a very

13 similar question from other Board Members was

14 that you were fundamentally opposed to the SA.

15             Specifically in your response to

16 Board Member Silverstein's question, you said,

17 with finger up, "I do not agree with the VA.

18 I have a problem with the VA period, because

19 it potentially may restrict you in the

20 future."

21             MR. DUGGAN:  I said and you are

22 right and I'll raise my finger again for
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1 emphasis, I said that I'm opposed to them and

2 specifically this one because by virtue of

3 having it, history, the history of the last

4 two years, has shown that by virtue of just

5 having one, forget what is in it, we are

6 restricted from applying for what every other

7 business in the city, similar business, can

8 have by right.

9             That by having a VA or a

10 cooperative agreement, whatever you call them

11 today and possibly in the future, but in the

12 past two and a half years or three years since

13 that law passed, I know that we have

14 specifically been short-changed on being able

15 to have one.

16             And what I saw with regards to

17 still having one with my son's business, who

18 is now trying to get out of business, he came

19 before this Board and the Board kept the VA

20 and told him that he could now apply to get

21 the later hours, but they said he had to go

22 through a substantial change, which means it's
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1 another year and a half down the road before

2 he has a hearing.

3             And he said he couldn't afford to

4 be in business that long.  But by having the

5 VA and saying yes, we are going to allow you

6 to apply for these things, you know, you

7 people are here every day.  You should know

8 that the amount of money, time and expense

9 that goes through for a business loss and for

10 the city to start a whole new process, because

11 if those people protest to have it, they

12 certainly are going to protest the new hours,

13 because that's why they were protesting the VA

14 to begin with.

15             So if anything short of getting

16 rid of it, you say yes, you can apply for

17 those hours, well, we are going to be in 2015

18 and maybe '16 before -- your Board is so

19 overloaded with cases that this one -- as he

20 said, I met with him last September.  We put

21 in the application in May of that year.  We

22 are now 18 months down the road before we can
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1 even get before you.

2             18 months in business is the

3 difference in life and death.  And I think

4 that if they had anybody on this Board that

5 was in this business, they would realize how

6 difficult it is just to try to navigate and

7 get before you.

8             As I said, I spoke with Ms.

9 Jenkins, you know, when we first were doing

10 this.  I set up a meeting.  And she is like

11 yes, it's probably going to be -- and she was

12 wrong.  She said it's probably going to be

13 next July before you get your case.

14             Well, it wasn't even assigned to

15 an Investigator, as he testified, until July

16 31st of this year.  15 months after the

17 application went in.  So, yes, it's pretty --

18 by virtue of having it, yes, even if you say,

19 you know, if the new -- if the law changes and

20 boom we are allowed to apply for something, we

21 are a year, maybe years, because they said

22 that your Board, your time hasn't increased
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1 even though the number of restaurants and

2 businesses in the city has increased

3 exponentially.

4             You know, I understand that you

5 have a tremendous case load, but the thing is

6 those people who depend on you, we are getting

7 our butts kicked in the interim because of the

8 caseload that is put on you all.

9             And as I said, the time frame just

10 by virtue of having it, it's a killer in

11 business.  And as I said, what I said to Mr.

12 Silverstein was when I was talking about VAs

13 I said VAs were originally intended to address

14 problems in an establishment.  They have

15 become a new tool to anticipate problems

16 instead of waiting for a problem to happen.

17             As I said there is -- every issue

18 that is addressed in one of these VAs is

19 already on the books somewhere.  There is

20 going to be -- there is laws governing every

21 bit of our business operation.  And so if they

22 find that a business is violating them or in
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1 some way acting as a bad actor, that's what

2 they were originally intended to do.  Not to

3 be just a blanket -- oh, and that's actually

4 what was addressed back years ago with Mr.

5 Burger when he was Chair, because he said no,

6 we want you to enter into an agreement.

7             Everybody should have an

8 agreement.  Well, that wasn't the situation

9 and I don't think that was what the law was

10 intending to be.  So when I say these things,

11 yes, maybe it's, you know, not the issue

12 today, but it actually is the issue.  If you

13 have somebody for 24 years that hasn't been a

14 problem, then I don't think we need a VA to

15 address the problems.

16             We sort of have shown where we are

17 in this city.

18             MEMBER JONES:  Why did you sign

19 the VA originally?

20             MR. DUGGAN:  Why did I sign the

21 VA?  Because there was pressure from the Board

22 to sign the VA because without a VA, at the
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1 time for anybody, the Board was not letting

2 things go forward.

3             MEMBER JONES:  So you are saying

4 that the Board coerced you into signing the

5 VA?

6             MR. DUGGAN:  I'm saying that the

7 Board absolutely coerced us, correct.

8             MEMBER JONES:  Okay.  I'm done

9 talking.  That's all.  Thanks.

10             CHAIRPERSON MILLER:  Okay.  I have

11 one more question.  If we terminated this

12 agreement totally, would the behavior of your

13 establishment change in any way?

14             MR. DUGGAN:  Not whatsoever.

15             CHAIRPERSON MILLER:  For instance,

16 if you didn't have a provision requiring that

17 you not participate in a pub crawl, would you

18 participate in a pub crawl?

19             MR. DUGGAN:  No.  In fact, in the

20 years before I had the VA, we never

21 participated in one.  And that's where that

22 came up at the time, sort of like the food
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1 thing.  I said it's a no-brainer.  We don't do

2 it.  I mean, I'm sorry, but I'm not a big fan

3 of gutter-puking drunk people, you know,

4 especially during the daytime.  You know, I

5 don't think it helps the neighborhood.  I

6 don't think it helps the city.

7             But I do think with regards to pub

8 crawls, I think they are sort of like there is

9 other ones where they have people getting

10 together for charitable things that are not,

11 you know, that bad.  So I think there is a

12 real grave -- you know, the only problem I

13 have with this is that there is a real gray

14 line or something where which ones are crawl

15 and which one is an organized event that, you

16 know, is doing good.  I don't know.

17             But that Lindsey Productions or

18 whatever they were --

19             CHAIRPERSON MILLER:  Right.

20             MR. DUGGAN:  -- we never did it.

21 In fact, when we were down the street in '94,

22 I told the kid I never wanted to have a part



202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 167

1 of it.

2             CHAIRPERSON MILLER:  Okay.  How

3 about you have a provision in here that

4 requires you to close the windows.  You were

5 talking about that before.  Okay.  So if you

6 didn't have a provision requiring that you

7 close the windows at 12:30 until closing or

8 when live music was being played, would --

9             MR. DUGGAN:  There is a new law

10 with regards to that.  It's now 10:00.  So we

11 don't do that.  We don't state -- we don't

12 keep them open until 12:30.  The new law has

13 it at 10:00.  At least that's what they told

14 me.  Your Investigators called me up, they

15 said that, you know, close them by 10:00.  And

16 we have been doing that since.

17             Is there a law?  I'm getting it

18 from your Investigators when they come up.

19             CHAIRPERSON MILLER:  Okay.

20             MR. DUGGAN:  Because ours also had

21 -- because they said it was 12:00 with regards

22 to when the live band was playing.
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1             CHAIRPERSON MILLER:  Right.

2             MR. DUGGAN:  But now we just, you

3 know, as a matter of course, we close them at

4 10:00.

5             CHAIRPERSON MILLER:  I mean, I'm

6 just asking you that because there are certain

7 provisions like that one that I would wonder,

8 you know, that the ANC might be concerned that

9 there might be a change, that oh, it will be

10 noisier and have an adverse impact.

11             MR. DUGGAN:  No.  As I said, you

12 know, we have had the same, unfortunately the

13 same, bands for decades.  But you know, we are

14 not going to become -- the music we have, the

15 live music, we are not -- you know, nothing is

16 changing.

17             CHAIRPERSON MILLER:  Nothing is

18 changing.  Okay.  Anybody else?  Mr.

19 Silverstein, is that --

20             MEMBER SILVERSTEIN:  Okay.  I just

21 want to finish with this.  Mr. Duggan, I think

22 it's fair to say that when you entered into
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1 this agreement, both your establishment and

2 the protestants gave up rights and gained

3 benefits by entering into the agreement.  That

4 you agreed to the voluntary agreement or the

5 agreement and as a result, you were able to

6 avoid a lengthy legal process, which would

7 have required notice, would have required a

8 Protest Hearing and you agreed to that in

9 exchange for giving up certain rights to

10 business operations.  You did, correct?

11             MR. DUGGAN:  I signed the

12 agreement.

13             MEMBER SILVERSTEIN:  And they gave

14 up their right to protest the transfer and

15 have a hearing regarding the expanding of your

16 capacity to sell liquor and the things that

17 you were going to do without --

18             MR. DUGGAN:  Not whatsoever.

19 There is no expansion of the ability to sell

20 liquor.

21             MEMBER SILVERSTEIN:  I understand

22 that you could sell liquor beyond certain
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1 percentages of your sales, that you would no

2 longer be subject to the CR restrictions.

3             MR. DUGGAN:  I don't think that

4 ever entailed lessening the amount of alcohol

5 we sold.

6             MEMBER SILVERSTEIN:  Lessening the

7 amount --

8             MR. DUGGAN:  It changed the amount

9 of food that had to be sold.

10             MEMBER SILVERSTEIN:  -- of

11 restrictions on it.  And you did that.  And,

12 so in essence, this is an agreement that was

13 negotiated, so that each party gained benefits

14 and relinquished rights.  And that to abrogate

15 this agreement without trying to salvage parts

16 of it would be unfair according to -- because

17 I basically just changed the word Hanks to

18 Madam's Organ, that it would be basically

19 unfair to do so without having full -- without

20 -- I'm sorry here.  I just lost my place.

21             Because one party gained all that

22 it wanted in this agreement and now you are
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1 taking away from the other party.  It was

2 negotiated because each party gained benefits

3 and relinquished rights, it would result in

4 you having the full benefit of being able to

5 go back to what you wanted to do while the

6 petitioners have relinquished their rights to

7 protest the license and have their voices

8 heard at a hearing.

9             This was the quote from Maloff vs.

10 D.C. ABC Board in a previous case where we

11 were asked to terminate.  And the Courts have

12 placed a pretty high bar on what we can do,

13 because it's on page 9 of that that the Court

14 said that voluntary agreements were intended

15 to be permanent, rather than easy to amend or

16 terminate.

17             That doesn't mean that they were--

18 that there are not circumstances where they

19 can.  It merely said that we have a high

20 standard, a high bar that there are things

21 that have to be considered and not just the

22 three prong test, but the understanding that
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1 both sides have given up certain things in

2 order to get this agreement and that we have

3 to be fair to both sides.

4             MR. DUGGAN:  I don't know how

5 anybody could, you know, classify this as

6 being easy.  I mean, I had cancer surgery

7 yesterday.  I would like to have that twice

8 before another one of these.

9             CHAIRPERSON MILLER:  Oh.

10             MR. DUGGAN:  You know.  It's

11 definitely not an easy process.  And you know,

12 again, giving up rights to run a business I

13 just don't get.

14             CHAIRPERSON MILLER:  We did

15 terminate it.

16             MR. DUGGAN:  But I definitely do

17 know where your vote is going.

18             MEMBER SILVERSTEIN:  I'm sorry?

19             MR. DUGGAN:  Guess I know which

20 side you are voting on there.

21             MEMBER SILVERSTEIN:  No, I may not

22 vote on everything that way.  And I don't
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1 think it is fair to presuppose anything here.

2 But I'm simply pointing out to you that the

3 Courts have told us this isn't a matter where

4 we can simply do things based on what we think

5 in our heart.

6             There are specific bars that we

7 must reach that we must attain before we can

8 do certain things.  And I'll leave it at that.

9             CHAIRPERSON MILLER:  Okay.  All

10 right.  I think that's it with Board

11 questions.  I think we need to go by the

12 statute which says look at changed

13 circumstances and adverse impacts.

14             MEMBER ALBERTI:  Are we

15 deliberating now or are we asking questions?

16             MEMBER SILVERSTEIN:  No.  We are

17 asking questions.

18             CHAIRPERSON MILLER:  Do you have a

19 question?  I thought that we were finished --

20             MEMBER ALBERTI:  No, I don't.

21             CHAIRPERSON MILLER:  -- with our

22 questions.
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1             MEMBER ALBERTI:  But I just didn't

2 know where you were going in this proceeding

3 here.

4             CHAIRPERSON MILLER:  Well, stay

5 tuned.

6             MEMBER ALBERTI:  I'm sorry.

7             CHAIRPERSON MILLER:  Okay.

8             MR. BIANCO:  Stay tuned.  I have

9 two questions.

10             CHAIRPERSON MILLER:  Are there

11 questions on Board questions?

12             MR. BIANCO:  Yes.

13             CHAIRPERSON MILLER:  Okay.

14             MR. BIANCO:  I have two questions

15 on Board questions.

16             CHAIRPERSON MILLER:  Okay.

17               REDIRECT EXAMINATION

18             MR. BIANCO:  Mr. Duggan, I would

19 like to follow-up with you in a line of

20 questioning that Mr. Rodriguez was pursuing

21 specifically with regard to operations during

22 the day.
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1             I didn't -- I wasn't necessarily

2 prepared to address this, but didn't we try

3 that a couple of years ago?

4             MR. DUGGAN:  I have tried.  I

5 mean, we had brunch for a long time.  I mean

6 I have -- we have opened during the day.  You

7 know, we have -- during the Inauguration, the

8 first one, we opened, you know, all day long.

9 It was fabulous.  We ran out of food in a day.

10 Had to keep going back and buying.  We had

11 people in there.  But no, we have tried it for

12 a long time.  It just for whatever reason does

13 not work.

14             MR. BIANCO:  In the context of

15 opening for brunch, did we have to do an hours

16 extension?

17             MR. DUGGAN:  I almost -- actually

18 I forgot all about that.  Yes, because we

19 stated those hours on their whatever the 5:00

20 p.m. or whatever until 2:00 a.m., in order to

21 be able to serve brunch, we had to come back

22 before the Board for that.  It's just --
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1             MR. BIANCO:  And then the second

2 thing I wanted to cover with you is following

3 up a little bit on Mr. Silverstein's line of

4 questioning.  Specifically with regard to you

5 didn't have to go through an expensive protest

6 process by virtue of you signing the 2008

7 Voluntary Agreement.

8             So following along those lines, do

9 you recall in 2008 that we had to go through

10 a Protest Hearing anyway?

11             MR. DUGGAN:  Yes, we did go

12 through the hearing.

13             MR. BIANCO:  And that was --

14             MR. DUGGAN:  Because Mr., what's

15 his name, Denis James -- the KCA was not a

16 party to this agreement.  So no, we still had

17 to go through a Protest Hearing.  And, you

18 know, again, an easy process?  When I think --

19 that was about 18 months long as well.

20             And again, I don't think that what

21 I think is an economic reason for keeping a

22 business operating or operating in such a way,
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1 the economics of going through a hearing, I

2 don't think should be part of the equation and

3 yet, obviously, it is when you -- when we --

4 you know, I have to pay an attorney to sit

5 here.

6             You know, the protestants, I mean,

7 Mr. James is lucky that he is an unemployed

8 carpenter.  He can be here every day.

9             MR. BIANCO:  Thank you, Mr.

10 Duggan.  I don't have any further questions.

11 I just had those two follow-ups.  That's all

12 I have.

13             CHAIRPERSON MILLER:  Okay.  Mr.

14 Simpson?

15             MR. SIMPSON:  I will defer and

16 just give my own testimony when it is time.

17             CHAIRPERSON MILLER:  I'm sorry?

18             MR. SIMPSON:  I said I will defer

19 and just give --

20             CHAIRPERSON MILLER:  Oh.

21             MR. SIMPSON:  -- my own testimony

22 when it is time.
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1             CHAIRPERSON MILLER:  Okay.

2             MR. SIMPSON:  Thanks.  Yes.

3             CHAIRPERSON MILLER:  Okay.  No

4 other questions here.  All right.  Thank you

5 very much.

6             MR. DUGGAN:  Thank you.

7             CHAIRPERSON MILLER:  Does that

8 complete your case?

9             MR. BIANCO:  That concludes our

10 case.

11             CHAIRPERSON MILLER:  Do you have

12 an Exhibit 1?

13             MR. BIANCO:  Exhibit 1 I actually

14 had tabbed as the Investigator's report.

15             CHAIRPERSON MILLER:  Oh, okay.

16             MR. BIANCO:  Which I believe is

17 in, so --

18             CHAIRPERSON MILLER:  That's part

19 of the record anyway.

20             MR. BIANCO:  Yes, yes.

21             CHAIRPERSON MILLER:  Okay.  So

22 does anybody need a five minute break or do
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1 you want to continue?

2             MR. BIANCO:  I could use one five

3 minute break.

4             CHAIRPERSON MILLER:  You could use

5 it?

6             MR. BIANCO:  Yes.

7             CHAIRPERSON MILLER:  Okay.  Let's

8 see, is five minutes enough?

9             MEMBER ALBERTI:  Thank you, Mr.

10 Bianco.

11             CHAIRPERSON MILLER:  Okay.  See

12 you back in five minutes.

13             (Whereupon, the above-entitled

14 matter went off the record at 4:46 p.m. and

15 resumed at 4:57 p.m.)

16             CHAIRPERSON MILLER:  Okay.  We are

17 back on the record and ready to hear the ANC's

18 case.  And I just want to -- I know I don't

19 need to say this, but it's just this three

20 prong test and so I hope if we can kind of

21 stick with that, we might be able to get out

22 of here at a reasonable hour.  Okay.



202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 180

1             MR. SIMPSON:  I will give it my

2 best effort.

3             CHAIRPERSON MILLER:  Okay.  Not to

4 curtail your testimony, just to focus it.

5 Okay.

6 Whereupon,

7                  WILLIAM SIMPSON

8 was called as a witness for the Protestant,

9 and  having been first duly sworn, assumed the

10 witness stand and was examined and testified

11 as follows:

12             MR. SIMPSON:  I do.

13             CHAIRPERSON MILLER:  Do you have

14 your hand raised?

15             MR. SIMPSON:  Oh, I do.

16             CHAIRPERSON MILLER:  Okay.  Good.

17 All right.  You may proceed.

18                DIRECT EXAMINATION

19             MR. SIMPSON:  I was glad that the

20 Board had the opportunity to cross-examine Mr.

21 Duggan.  I hope it was illustrative.

22             MEMBER SILVERSTEIN:  Mr. Simpson,
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1 for the purposes of transcription, if you

2 could identify yourself?

3             MR. SIMPSON:  Sure.  My name is

4 William Simpson and I am the Chair of ANC-1C.

5             As I said I'm glad you got to have

6 the experience that you did.  This is very

7 reflective of the experience that we have in

8 the community of dealing with Mr. Duggan.  I

9 had some desire to cross-examine him.  I ended

10 up concluding that it wouldn't be particularly

11 useful.

12             Mr. Duggan is always full of a

13 tremendous amount of excitement and passion

14 and conviction when he speaks.  The things

15 that he says are often inaccurate to a

16 significant extent and that certainly applies

17 to the three prong test that he was required

18 to satisfy as part of these proceedings.

19             Mr. Duggan likes to make the claim

20 that --

21             MEMBER ALBERTI:  Madam Chair, I'm

22 having a little problem with this testimony.
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1 I mean, it sounds like the witness is

2 qualifying or critiquing Mr. Duggan's evidence

3 and that's something that you might do on

4 closing.  It doesn't seem like it is factual

5 testimony here and I'm a little nervous about

6 allowing this to go too far.

7             MR. BIANCO:  To the extent that I

8 would be really echoing Mr. Alberti's

9 sentiment, but yes, we would note an objection

10 and that the testimony should be kept to facts

11 as opposed to argument.

12             MR. SIMPSON:  I will move forward

13 in that direction.

14             MEMBER ALBERTI:  Thank you.

15             MR. SIMPSON:  I will -- I would

16 like to start by testifying particularly about

17 the circumstances around the good faith

18 attempt requirement of the statute.  I,

19 obviously, referenced some of this in my

20 initial cross-examination of Mr. Duggan.

21             I was contacted by Mr. Duggan just

22 over a year ago, September 3rd I believe it
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1 was.  I'm sorry, I should also just note that

2 I submitted a set of six exhibits to both --

3 with my PIF and in hard copy to Martha Jenkins

4 and she has got those and I don't know if --

5             CHAIRPERSON MILLER:  Okay.

6             MR. SIMPSON:  -- there is anything

7 specific I need to do to make sure those are

8 part of the record.

9             MEMBER ALBERTI:  Are you going to

10 be referring to them right now?

11             MR. SIMPSON:  I will.

12             MEMBER ALBERTI:  Okay.

13             MR. SIMPSON:  Yes.

14             CHAIRPERSON MILLER:  I think these

15 are they.

16             MR. SIMPSON:  Those are those,

17 yes.

18             CHAIRPERSON MILLER:  Yes, right.

19 Okay.  We have them.

20             MR. SIMPSON:  Okay.  So I would

21 refer first to Exhibit 3.  And you can see

22 that Mr. Duggan reached out to me to speak
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1 last fall. I responded immediately.

2             (Whereupon, the above-referred to

3             document was marked as Protestant

4             Exhibit No. 3 for identification.)

5             MR. SIMPSON:  I take -- even

6 though this is a voluntary position, I take it

7 seriously and try my hardest to do what I can

8 to make things move forward smoothly in the

9 community.

10             I agreed to meet promptly with

11 him, it was the following Monday.  And I went

12 to his establishment and sat on his front

13 porch area there and talked with him for a

14 good hour or so.

15             Over the course of that meeting,

16 my testimony to you is that the only issue he

17 raised about his settlement agreement was the

18 hours provision.  He never raised any issues

19 about the food provision.  In fact, he

20 specifically boasted about the fact that he

21 has never had an issue with food sales.

22             And I was actually surprised to
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1 hear today that he might have been on the

2 borderline with food sales at the time that he

3 switched to a tavern license.

4             MR. DUGGAN:  Yes.

5             MR. SIMPSON:  And after going

6 through a series of philosophical discussions

7 about whether voluntary agreements should

8 exist or not, I made the explicit and sincere

9 and repeated statement to him that if he has

10 issues with the hours limitations in his

11 settlement agreement, he should please provide

12 me with some sort of proposal that I can take

13 back to my fellow commissioners and I will do

14 everything in my power to come up with an

15 accommodation that would address his concerns.

16             We parted.  I never heard from him

17 again.  He didn't email me.  He didn't call

18 me.  He made no effort to follow-up on the

19 offer.  To the contrary, as reflected in

20 Exhibit 4, he instead contacted Commissioner

21 Wilson Reynolds, a colleague on the ANC, and

22 by telephone raised this philosophical notion
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1 that he has references within which he thinks

2 that all references to ours in settlement

3 agreements are somehow illegitimate and should

4 be thrown out altogether at once.

5             (Whereupon, the above-referred to

6             document was marked as Protestant

7             Exhibit No. 4 for identification.)

8             MR. BIANCO:  Madam  Chair, I'm

9 going to note an objection to Exhibit 4.

10             CHAIRPERSON MILLER:  Okay.

11             MR. BIANCO:  There is a

12 distinction here.  The first part of Mr.

13 Simpson's testimony in Exhibit 3 focused on

14 the good faithness of the negotiations between

15 the applicant and the ANC.

16             We have now moved further afield

17 from that narrow issue.

18             CHAIRPERSON MILLER:  Okay.

19             MR. BIANCO:  And this email and

20 this testimony focuses on --

21             CHAIRPERSON MILLER:  You are

22 objecting to his testimony because the email
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1 hasn't been moved yet?

2             MR. BIANCO:  He was reading from

3 it, so that's why I have noted an objection,

4 at this point.  So the objection is to the

5 testimony, reading from the email about a

6 broader issue about the ANC's general

7 interpretation of hours restrictions as

8 opposed to (a) which deals with the good

9 faithness of the negotiation between the

10 applicant and the ANC.

11             CHAIRPERSON MILLER:  Okay.

12             MR. BIANCO:  This is a broader

13 issue.

14             MR. SIMPSON:  Can I respond to

15 that?

16             CHAIRPERSON MILLER:  Okay.

17             MR. SIMPSON:  Mr. Duggan

18 specifically in his testimony asserted that

19 this effort to have the ANC address the hours

20 was part of the good faith negotiations.

21             CHAIRPERSON MILLER:  That's not

22 really what I recall.  But it doesn't matter.
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1 I mean, I'm not going to strike your

2 testimony, but what I want to say is it isn't

3 relevant.  I don't -- the Board shouldn't be

4 considering that with respect to whatever good

5 faith negotiations were made with respect to

6 this application.  That's all we are concerned

7 with.

8             MR. SIMPSON:  If the Board is

9 satisfied that no other efforts occurred on

10 the part of the applicant to address this

11 issue, except for that one meeting, then I'm

12 happy to --

13             CHAIRPERSON MILLER:  I can't say--

14             MR. SIMPSON:  -- rest the point.

15             CHAIRPERSON MILLER:  I can't speak

16 or say the Board is drawn any conclusions.

17 I'm just saying that Mr. Bianco's point is

18 well-taken that we don't want to hear

19 testimony really regardless of what -- there

20 was a lot of testimony, I'm sorry, that Mr.

21 Duggan went into because of -- certainly in

22 response to certain questions that I don't
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1 think are really or isn't really relevant.

2             So just because -- unless you feel

3 some need that you have to counter something

4 he said, that's not where the Board is going

5 to be looking at.  We are looking at this

6 particular settlement agreement.  What

7 negotiations -- not even what negotiations.

8 Whatever you want to say about it, that's in

9 the record, whatever attempt there was or if

10 there is anything else that goes to this

11 particular settlement agreement.

12             MR. SIMPSON:  I mean, I understand

13 Mr. Duggan to be making a claim that he did

14 try to resolve this issue and that this was

15 part of his effort to resolve it.  And I guess

16 my point is that --

17             CHAIRPERSON MILLER:  Okay.

18             MR. SIMPSON:  -- this shows that,

19 you know, he requested us to put this on our

20 agenda and then never even showed up to the

21 meeting that we scheduled for it.

22             CHAIRPERSON MILLER:  Okay.  So
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1 that's your testimony on it.

2             MR. SIMPSON:  Yes.

3             CHAIRPERSON MILLER:  Okay.  And we

4 will see whether we admit the email later.

5 Okay.

6             MR. SIMPSON:  Again with respect

7 to the question of circumstances beyond the

8 applicant's control --

9             CHAIRPERSON MILLER:  Okay.

10             MR. SIMPSON:  -- you know, the

11 only circumstances I have heard him testify to

12 are the change in hours that are allowed with

13 respect to holidays.  And certainly, we

14 understand that is out there.  And again, all

15 I can emphasize is that we said to the

16 applicant we are willing to have a negotiation

17 around that.  Tell us what you desire and he

18 just refused to engage on that point.

19             From my perspective, any other

20 circumstances that have changed in Adams

21 Morgan have been highly favorable to

22 licensees.  We have a new streetscape.  It is
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1 beautiful and wonderful and brings more people

2 out to the community than has happened for a

3 long time.

4             And we hear from many licensees

5 that they are pleased with that and that

6 business is up.  We see new establishments

7 coming to Adams Morgan.  ANC-1C led the

8 charge, even though we were accused of being

9 anti-business and anti-alcohol, to ask this

10 Board to bring new establishment licenses to

11 Adams Morgan and we are glad that in your

12 ruling you have agreed with that.

13             We know that people want to come

14 to Adams Morgan, so we see that as uniformly

15 favorable.

16             The applicant tried to testify

17 that he is being prejudiced against because

18 not all settlement agreements of other taverns

19 are identical to his and some don't have as

20 restrictive of food requirement.  But he is

21 situated in a community where there are about

22 50 establishments that are actually still
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1 subject to the restaurant license food

2 requirement.  So he is hardly at a competitive

3 disadvantage with his peers on the street.

4             And you know, as was reflected in

5 the cross-examination, when you look at the

6 other provisions of the settlement agreement,

7 it is simply not the case that anything has

8 changed in a way that would make them less

9 applicable or less easy to comply with or less

10 relevant.

11             And finally, there is the prong of

12 the statute that requires that amendment or

13 termination must not have an adverse impact on

14 the community.  I had to smile at the great

15 caution of the Investigator to the questions

16 that were asked of him.  I just have to say

17 that it can't be anything other than self-

18 evident that in a community such as Adams

19 Morgan, any time that the percentage of food

20 served declines relative to the percentage of

21 alcohol served, we are going to see an adverse

22 impact on peace, order and quiet.
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1             And so again, we just -- to see

2 this food requirement go away would absolutely

3 have an adverse impact on the neighborhood.

4             There are all kinds of other

5 statements I might want to make, but following

6 Mr. Alberti's suggestion, I think I will leave

7 some of those for my sort of closing

8 assertions and allow you to consider them at

9 that point.

10             CHAIRPERSON MILLER:  Okay.  Cross?

11             MR. BIANCO:  Yes.

12                 CROSS-EXAMINATION

13             MR. BIANCO:  Mr. Simpson, when did

14 you move to the Adams Morgan neighborhood?

15             MR. SIMPSON:  I moved in -- I

16 purchased my home in summer of 2004.  I moved

17 in in the beginning of 2005.

18             MR. BIANCO:  So 9, 10 years you

19 have been there?

20             MR. SIMPSON:  That's right.

21             MR. BIANCO:  And have you seen the

22 neighborhood change in that period of time?
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1             MR. SIMPSON:  I have.

2             MR. BIANCO:  And how about

3 specifically since 2008 has the neighborhood

4 changed?

5             MR. SIMPSON:  Yes, in favorable

6 ways.

7             MR. BIANCO:  And would you agree

8 that as the neighborhood changes, businesses

9 have to adapt their business model to meet the

10 changing needs?

11             MR. SIMPSON:  I would say that the

12 things that characterize the change in the

13 neighborhood are a massive increase in income

14 and households and an improved streetscape,

15 which I would all think would make just

16 business easier to do on 18th Street.

17             MR. BIANCO:  But that's not what I

18 asked specifically.  What I asked specifically

19 is as the neighborhood changes, shouldn't

20 businesses be able to change their operations

21 to meet the needs?  It's a yes or no.

22             MR. SIMPSON:  It's a very
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1 hypothetical sort of question.  But I guess in

2 hypothetical terms, yes, businesses should be

3 able to change within the parameters of the

4 law and within the parameters of agreements

5 they have made.

6             MR. BIANCO:  Correct.  And doesn't

7 settlement agreements, by their nature,

8 restrict such change?

9             MR. SIMPSON:  They do, that's why

10 we have them.

11             MR. BIANCO:  And isn't it true

12 that where settlement agreements restrict such

13 change, it could be detrimental to the

14 business interest?

15             MR. SIMPSON:  Yes.  And in many

16 ways we want business interest to be curtailed

17 to take into account the interest of

18 residents.  So, yes.

19             MR. BIANCO:  Yes.

20             MR. SIMPSON:  That's again why we

21 have a settlement agreement, I think.

22             MR. BIANCO:  And --
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1             MR. SIMPSON:  And the law provides

2 for them.

3             MR. BIANCO:  -- in your testimony,

4 you testified that you met with Mr. Duggan

5 prior to the filing of this termination

6 provision?  I'm sorry, filing -- prior to the

7 filing of this termination petition, correct?

8             MR. SIMPSON:  That's correct.

9             MR. BIANCO:  Okay.  And you did

10 him the courtesy of meeting him at his

11 establishment?

12             MR. SIMPSON:  That's correct.

13             MR. BIANCO:  And you talked for

14 about an hour according to your testimony?

15             MR. SIMPSON:  That's correct.

16             MR. BIANCO:  What about that is

17 not good faith attempt to resolve the

18 differences?

19             MR. SIMPSON:  So in order to have

20 a good faith to resolve the differences, in my

21 view, you actually have to have a desire to

22 resolve the differences.  Mr. Duggan has
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1 testified repeatedly here today that he just

2 has no desire to have a settlement agreement.

3             He claims that his issue is with

4 hours or sometimes with food or sometimes with

5 something else, but at the end of the day, he

6 just wants to get out of the agreement that he

7 made with the community in 2008.

8             MR. BIANCO:  So you are --

9             MR. SIMPSON:  And so I don't

10 consider him to have acted in good faith.  I

11 don't consider him to have had any sincere

12 desire to resolve the issues that he claims he

13 has.

14             MR. BIANCO:  So your issue is with

15 his bargaining position and not with his

16 efforts to resolve?

17             MR. SIMPSON:  His bargaining

18 position, in my view, is inconsistent with the

19 requirements of the statute, which says that

20 he has to try to find a way to get past the

21 issues.

22             MR. BIANCO:  And were you also
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1 present at a mediation held with LaVerne

2 Fletcher on April the 1st?

3             MR. SIMPSON:  I was.

4             MR. BIANCO:  And was Mr. Duggan

5 there?

6             MR. SIMPSON:  He was.

7             MR. BIANCO:  And did you both

8 participate in that mediation session?

9             MR. SIMPSON:  The mediation

10 session went nowhere because I was accused by

11 Mr. Duggan --

12             CHAIRPERSON MILLER:  Okay.  Wait a

13 minute.

14             MR. SIMPSON:  -- of being a liar.

15             CHAIRPERSON MILLER:  Wait.  No.

16 Just a minute.  We don't want to get -- we are

17 not supposed to hear settlement discussions.

18 For the purpose of it in the future, parties

19 feel free to discuss anything at settlement.

20 So I just want to stop you from going too much

21 into who said what at settlement discussion.

22             MEMBER ALBERTI:  But he is not
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1 discussing the conditions.

2             MEMBER JONES:  He is providing

3 commentary on the environment associated with

4 the discussion.

5             MEMBER ALBERTI:  Yes.  I heard no

6 specific conditions that were negotiated, so

7 I don't consider this as a problem.

8             CHAIRPERSON MILLER:  I think I

9 stopped you before you were about to go there.

10             MEMBER ALBERTI:  Well, he is

11 warned now.

12             MR. SIMPSON:  There was no

13 substantive discussion of anything in the

14 settlement agreement at the mediation because

15 Mr. Duggan again is uninterested in having

16 that discussion.

17             MR. BIANCO:  I would like to -- do

18 you have the exhibits in front of you, Mr.

19 Simpson?

20             MR. SIMPSON:  I do not have your

21 exhibits in front of me.  I'm happy to

22 stipulate if your point is that there are
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1 differences in those settlement agreements and

2 Mr. Duggan's settlement agreement.  I'm happy

3 to stipulate that.

4             MR. BIANCO:  I appreciate that.  I

5 actually wasn't going to go through that

6 exercise all over again.

7             MR. SIMPSON:  Okay.

8             MR. BIANCO:  I think whatever is

9 on the record is on the record and the Board

10 can make of it what it wants.

11             MR. SIMPSON:  Yes.

12             MR. BIANCO:  But I want to go into

13 specifically the hours provision.  I don't

14 want to --

15             MR. SIMPSON:  Mr. Duggan's

16 agreement?

17             MR. BIANCO:  Correct.

18             MR. SIMPSON:  Sure.

19             MR. BIANCO:  So we're looking at

20 Exhibit 2, we're looking at page 2, which

21 deals with hours of operation.

22             (Whereupon, the above-referred to
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1             document was marked as Protestant

2             Exhibit No. 2 for identification.)

3             MR. BIANCO:  I think it's actually

4 paragraph 2.  So you would agree, of course,

5 that there is no mention of extended hours in

6 that?

7             MR. SIMPSON:  That's correct.

8             MR. BIANCO:  Would you also agree

9 that it would be appropriate in the absence of

10 a prohibition against extended hours for Mr.

11 Duggan's establishment to be able to take

12 advantage of that provision of the law?

13             MR. SIMPSON:  So can you rephrase

14 that?

15             MR. BIANCO:  Sure.  Based on the

16 absence of anything mentioning extended hours

17 in the settlement agreement, would you agree

18 that the extended hours provision should be

19 available to this particular applicant?

20             MR. SIMPSON:  If I understand your

21 question correctly, I think what you are

22 asking me is is Mr. Duggan, under his current
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1 settlement agreement, eligible to apply for

2 extended hours?

3             MR. BIANCO:  Not exactly.  What I

4 am asking you is --

5             MEMBER RODRIGUEZ:  What are you

6 asking?

7             MR. BIANCO:  -- based on the

8 absence of any restriction on hours, should he

9 be able to be apply for extended hours, in

10 your view?

11             MR. SIMPSON:  I understand his

12 settlement agreement to impose a restriction

13 on hours.

14             MR. BIANCO:  How do you understand

15 it to impose such a restriction?

16             MR. SIMPSON:  Because it specifies

17 that the approved hours of operation are 9:00

18 a.m. until 2:00 a.m., Sunday, Monday through

19 Thursday and 9:00 a.m. until 3:00 a.m. on

20 Friday and Saturday.

21             MR. BIANCO:  And you read that as

22 a restriction?
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1             MR. SIMPSON:  I do.

2             MR. BIANCO:  At the time the

3 agreement was entered into in 2008, those

4 hours that are listed in paragraph 2, weren't

5 they the maximum legal hours?

6             MR. SIMPSON:  That's my

7 understanding.

8             MR. BIANCO:  So if the agreement

9 provides for maximum legal hours, if the law

10 changes, how does that then all of a sudden

11 become a restriction?

12             MR. SIMPSON:  So I think your

13 question is for the Attorney General not

14 myself.  But as Mr. Duggan testified, the

15 Attorney General stated that if there are

16 specified hours in a settlement agreement,

17 that's what the allowable hours are.

18             MR. BIANCO:  And your position is

19 consistent with that?

20             MR. SIMPSON:  My reading of the

21 contract is consistent with that.

22             MR. BIANCO:  As applied to all
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1 establishments?

2             MR. SIMPSON:  To the extent that

3 any settlement agreement specifies what the

4 operation hours are, I would understand that

5 to be a restriction on those hours, correct.

6             MR. BIANCO:  And you would agree

7 that a change in the law is certainly a

8 circumstance beyond my client's control,

9 wouldn't you?

10             MR. SIMPSON:  I would agree with

11 that and that's why I specifically offered to

12 negotiate an amendment to this provision of

13 his settlement agreement.

14             MR. BIANCO:  Well, in your view,

15 what would such a negotiation look like?  It's

16 either he is either eligible for he is not.

17             MR. SIMPSON:  A negotiation would

18 look like he would tell us I want to apply for

19 extended hours on this date or that date or

20 these series of dates or all of those dates.

21 I have no idea what he might have wanted.  I

22 asked him to make me a proposal that I could
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1 take back and discuss with my fellow

2 commissioners and he refused to do so.

3             MR. BIANCO:  Now, correct me if

4 I'm wrong, but wasn't it your testimony that

5 the extended hours issue you say is the only

6 thing he raised in that one hour meeting you

7 had?

8             MR. SIMPSON:  That's the only

9 specific issue in the settlement agreement

10 that he said he had a problem with.

11             MR. BIANCO:  Okay.  So what I'm

12 asking you now is what sort of -- what would

13 a negotiated outcome look like?  He is either

14 eligible for he is not.

15             MEMBER ALBERTI:  I think that has

16 been asked and answered.

17             MR. SIMPSON:  Yes, I think I

18 answered the question.

19             MR. BIANCO:  I don't think he did.

20             CHAIRPERSON MILLER:  I don't think

21 it has been answered.  Do you want to take one

22 shot at it?
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1             MR. SIMPSON:  So again, a

2 negotiation would look like Mr. Duggan coming

3 to me and saying --

4             CHAIRPERSON MILLER:  No.  Not

5 what -- that's not what you asked is it?  What

6 a negotiation would look like?

7             MR. BIANCO:  Well, how you can

8 negotiate an outcome that he is either

9 eligible for or he is not.

10             MR. SIMPSON:  There are all kinds

11 of intermediate outcomes.  In fact, I'm not

12 aware of any establishment in Adams Morgan

13 that currently is eligible to open on all of

14 those nights.  I think in any given case --

15             MR. BIANCO:  What about The Reef?

16             MR. SIMPSON:  I am not aware of

17 The Reef being eligible to operate on holiday

18 nights.

19             MR. BIANCO:  Do they have a

20 voluntary agreement?

21             MR. SIMPSON:  They would have to.

22 I don't happen to know the answer to that.
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1 But if they wanted to operate on those nights,

2 they would have to apply to the Board.  There

3 is an application process.  We would then have

4 the right to protest or not.

5             So we see this all the time.  We

6 have had several that have come through this

7 year where establishments have come to us and

8 say we want to have some extended hours and we

9 say okay, which nights are you interested for?

10 And they say well, I really would like to

11 open, you know, New Year's or Christmas.  I'm

12 not very interested in Thanksgiving and we

13 talk about it and then we draft that up.

14 That's what a negotiation would look like.

15             MR. BIANCO:  Have you protested

16 extended hours?

17             MR. SIMPSON:  This was in -- as

18 people were gearing up to -- I don't know that

19 any extended hours application has come to us

20 that we have had to protest.  But as people

21 are aware, other people have applied to amend

22 their settlement agreements and we have had
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1 constructive discussions about amending the

2 settlement agreement.

3             MR. BIANCO:  So then shouldn't Mr.

4 Duggan be at least allowed to apply for

5 extended hours?

6             MR. SIMPSON:  He should.  I would

7 absolutely have no problem with that if he had

8 come and negotiated a change to his settlement

9 agreement, but he hasn't.

10             MR. BIANCO:  Right.  So you want

11 to use the extended hours provision as

12 leverage to negotiate other --

13             CHAIRPERSON MILLER:  Okay.  This

14 is about questions, questions.

15             MEMBER ALBERTI:  Whoa.

16             CHAIRPERSON MILLER:  This is your

17 time for questions.

18             MR. BIANCO:  Okay.

19             MEMBER SHORT:  Let him keep

20 digging.

21             MR. BIANCO:  Now, in your view, is

22 food sale for a tavern an important component?
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1             MR. SIMPSON:  It is, absolutely.

2 It's -- you know, again, I recognize that not

3 every settlement agreement in Adams Morgan is

4 identical, but there was an effort made with

5 respect to a number of taverns that were

6 transferring their licenses from restaurant to

7 tavern where a compromise was struck.  I

8 wasn't on the ANC at the time, but a

9 compromise was struck, an effort to preserve

10 some level of food sales, so that we didn't

11 just slide into pure alcohol service.

12             And that concept, that philosophy

13 still underlies what we are trying to achieve

14 with respect to alcohol in the community.  We

15 have a lot of establishments.  Most of them

16 fortunately are restaurants.  We are trying

17 where we can to help those restaurants get

18 into compliance with their food sales

19 requirements.

20             We are trying to identify

21 establishments that are failing those food

22 sales requirements and make sure the Board
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1 investigates them.  And we made very clear to

2 the Board that we don't have any desire for

3 new taverns to come into the community that

4 wouldn't have those food sales requirements.

5             We want a robust dining scene, but

6 again, we think that it is quite clear that an

7 increase of alcohol without a corresponding

8 increase of food would be a step in the wrong

9 direction.

10             MR. BIANCO:  Okay.  Were you on

11 the ANC in 2011?

12             MR. SIMPSON:  I was not.

13             MR. BIANCO:  Okay.  Are you

14 familiar with the licensed establishment doing

15 business as Rendezvous Lounge?

16             MR. SIMPSON:  Somewhat.

17             MR. BIANCO:  Okay.  We have

18 admitted in this case as Exhibit 3 their

19 voluntary agreement and amended voluntary

20 agreement.  Are you familiar with that set of

21 documents?

22             MR. SIMPSON:  Not in great detail.
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1 I'm somewhat familiar with the amendment.

2             MR. BIANCO:  And the amendment you

3 are discussing was in 2014, correct?

4             MR. SIMPSON:  That's correct.

5             MR. BIANCO:  And in 2014 you were

6 on the ANC?

7             MR. SIMPSON:  That's correct.

8             MR. BIANCO:  Okay.  So let's start

9 with the 2011 Rendezvous settlement agreement.

10 Is there any food sale requirement in that

11 agreement?

12             MR. SIMPSON:  Again, I'm not

13 intimately familiar with this, but I, you

14 know, don't see one right off the top.

15             MR. BIANCO:  Okay.  And that was

16 at a time when you weren't on the ANC?  You

17 didn't have the ability to sort of push policy

18 in one direction or another.

19             MR. SIMPSON:  That's right.

20             MR. BIANCO:  But in 2013 you were.

21             MR. SIMPSON:  That's right.

22             MR. BIANCO:  And they went through
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1 a renewal in the fall of 2013?

2             MR. SIMPSON:  Correct.

3             MR. BIANCO:  And that renewal was

4 protested?

5             MR. SIMPSON:  Correct.

6             MR. BIANCO:  And the ANC entered

7 into an amended voluntary agreement with

8 Rendezvous Lounge?

9             MR. SIMPSON:  That's correct.

10             MR. BIANCO:  And you also as part

11 of Exhibit 3 have that amendment in front of

12 you.

13             MR. SIMPSON:  Yes.

14             MR. BIANCO:  Does the amendment

15 impose any food sale requirement?

16             MR. SIMPSON:  It does not.

17             MR. BIANCO:  Okay.

18             MR. SIMPSON:  And I can speak to

19 the process.  As you may know, the ANC

20 Commissioners are all volunteers.  We have

21 three members on our ABC Committee.  Whenever

22 a particular establishment has to be
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1 addressed, we assign that to one of our

2 commissioners who takes point on it.

3             They do their best in conjunction

4 with other community partners and with the

5 establishment to come to a satisfactory

6 resolution on the case and the rest of the

7 commissioners, out of respect for the hard

8 work that those commissioners do, by and large

9 try to accept what that commissioner has been

10 able to accomplish.

11             So you know again, I'll stipulate

12 all day long that the settlement agreements

13 are not all identical.

14             MR. BIANCO:  And I'm not going to

15 go through every single one.  I just wanted to

16 illustrate a point with that one.

17             We have heard some testimony today

18 about the establishment formerly known as The

19 Reef and now known as Roofers Union.

20             MR. SIMPSON:  Yes.

21             MR. BIANCO:  Is that right?

22             MR. SIMPSON:  Yes.
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1             MR. BIANCO:  And that's -- are you

2 familiar with that establishment?

3             MR. SIMPSON:  I am.

4             MR. BIANCO:  And that

5 establishment also has -- operates under a

6 tavern license, correct?

7             MR. SIMPSON:  Correct.  That's my

8 understanding.

9             MR. BIANCO:  Okay.  And are you

10 aware whether or not that establishment even

11 has a settlement agreement?

12             MR. SIMPSON:  I was actually under

13 the impression that they did, so I'm very

14 surprised at the testimony today that they

15 don't.  But I don't have personal knowledge.

16             MR. BIANCO:  And do you have

17 personal knowledge as to whether or not in the

18 fall of 2013 that particular license was

19 protested?  The renewal was protested?

20             MR. SIMPSON:  Right.  It was not

21 protested.  And I just want to highlight again

22 that Madam's Organ's license was not
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1 protested.

2             MR. BIANCO:  I wanted to briefly

3 go into one more issue.  We had a similar

4 hearing on an establishment known as Pi and

5 you gave some testimony in that hearing

6 against the termination of the voluntary

7 agreement.

8             MR. SIMPSON:  Yeah.

9             MR. BIANCO:  And some of the

10 testimony you gave in that hearing was related

11 to Mr. Duggan, correct?

12             MR. SIMPSON:  I do not remember my

13 specific -- the details of my specific

14 testimony, but possibly so.

15             MR. BIANCO:  Okay.  Do you --

16 without painting in broad strokes, do you

17 recall that the substance of your testimony

18 was that you had a problem with Mr. Duggan

19 running any establishments in the Adams Morgan

20 neighborhood?

21             MR. SIMPSON:  No, I would disagree

22 with that.  I think the reference there was to
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1 Mr. Hajiole, who we understood was the owner

2 of Pi, at the time.

3             MR. BIANCO:  And you don't recall

4 having similar such sentiment about Mr.

5 Duggan, Sr.?

6             MR. SIMPSON:  No, I don't.

7             MR. BIANCO:  Okay.  I don't have

8 anything further.  Thank you.

9             CHAIRPERSON MILLER:  Okay.  Board

10 questions?  Mr. Alberti?

11             MEMBER ALBERTI:  Good afternoon,

12 Mr. Simpson.  I'm just going to cut right to

13 the chase.  Let's talk about hours.

14             MR. SIMPSON:  Okay.

15             MEMBER ALBERTI:  I think you have

16 intimated in your testimony that you would --

17 first of all, can you speak on behalf of the

18 ANC or just on behalf of yourself in terms of

19 what you would feel comfortable with in

20 changes, if I were to ask you?

21             MR. SIMPSON:  Yes.  I can't speak

22 on behalf of the ANC, because anything --
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1 again, the way that our process works is we

2 assign one commissioner to sort of take the

3 point.  They go out.  They do their best to

4 come to a conceptual understanding with the

5 establishment often in reference -- often with

6 consultation to the two other members of our

7 ABC Committee.

8             And then when they think they have

9 got an agreement that is both acceptable to

10 the other side and one that they can get

11 consent for from the other commissioners, they

12 take it back and it has to be specifically

13 approved.

14             MEMBER ALBERTI:  So is it your

15 testimony that you have lived there since

16 2005?  That's correct?

17             MR. SIMPSON:  That's right.

18             MEMBER ALBERTI:  And how long have

19 you been chair of the -- how long have you

20 been a commissioner for ANC?

21             MR. SIMPSON:  I have been on the

22 commission just these past two years.  And I
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1 have been chair that entire time.

2             MEMBER ALBERTI:  The last two

3 years.  All right.  Did you involve yourself

4 in quality of life issues before you became an

5 ANC Commissioner?

6             MR. SIMPSON:  I was on -- I was

7 the President of the Reed-Cooke Neighborhood

8 Association prior to coming onto the ANC.  And

9 so we, you know, were involved in a number of

10 community issues.

11             MEMBER ALBERTI:  So how would you

12 categorize your knowledge of Adams Morgan with

13 respect to alcoholic beverage licenses and how

14 they affect quality of life and the conditions

15 in the neighborhood with respect to commerce

16 and the like?

17             MR. SIMPSON:  There are certainly,

18 you know, the details of every settlement

19 agreement that I'm not aware of, but I've got

20 a pretty good handle on what is going on in

21 general.

22             MEMBER ALBERTI:  Okay.
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1             MR. SIMPSON:  And how people feel

2 about it.

3             MEMBER ALBERTI:  Okay.  So I'm

4 going to ask your opinion about hours.

5             MR. SIMPSON:  Sure.

6             MEMBER ALBERTI:  I think you

7 intimated that there is a possibility you

8 would consider, I'll call them, extended

9 hours.

10             MR. SIMPSON:  Yes.

11             MEMBER ALBERTI:  And I'm referring

12 to being open until 4:00 on some holidays --

13             MR. SIMPSON:  Yes.

14             MEMBER ALBERTI:  -- when I say

15 that.  And you would consider some extended

16 holidays or extended hours for some holidays?

17 Is that correct?

18             MR. SIMPSON:  That's right, yes.

19 I should just add that the ANC has routinely,

20 every year that I have been aware, always

21 offered to -- not only offered but just voted

22 and sent the resolution into the Board waiving
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1 the restriction with respect to New Year's

2 Eve.  I think that has happened every year

3 consistently.

4             MEMBER ALBERTI:  Okay.  So New

5 Year's Eve is one.  All right.  I should know

6 how many exactly we have each year, but I

7 don't.

8             MR. BIANCO:  16.

9             MEMBER ALBERTI:  16?

10             MR. SIMPSON:  I thought there was

11 16 or 17, yes.

12             MEMBER ALBERTI:  All right.  So

13 what restrictions would you want to put?  So

14 the spectrum on one end is 16 or 17 days.

15             MR. SIMPSON:  Yes.

16             MEMBER ALBERTI:  The spectrum on

17 the other is zero.  Where would you fall in

18 the middle and how would you categorize which

19 ones should be given and which ones shouldn't

20 and then I'll ask you why.

21             MR. SIMPSON:  Yes.  So you know

22 again, this is my personal view.  The ANC
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1 doesn't have an official position on this.  We

2 have, I believe, reached some specific

3 agreements with some specific establishments,

4 but I don't think I know these details that I

5 can cite from the top of my head.  Maybe Mr.

6 Hager could help with that.

7             So again, the ANC has always given

8 New Year's Eve.  I have no problem with that.

9 My personal view and I think the view of

10 others in the community are that if there is

11 no particular need to open things up on all 16

12 or 17 days, my sense -- I'm not aware of any

13 establishment that has applied for -- you

14 know, I'm not aware of any establishment in

15 Adams Morgan that has applied for or been

16 granted the right to open on all those 17

17 days.

18             I think the most that I'm aware of

19 is establishments that may open on four or

20 five holidays during extended hours and that

21 seems in the range of acceptable.

22             And it is interesting, so I have
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1 not personally been the point on negotiating

2 any of the -- with any of the particular

3 establishments that have sought extended

4 hours, but what I heard is that, you know,

5 each one sort of has a different view on what

6 is important to them.

7             Some of them, I have no idea what

8 drives it, a sense of their business model.

9 Maybe some of them cater to a particular crowd

10 where the holiday ties into an event related

11 to the school year or maybe some of them cater

12 to a crowd that, you know, is from a

13 particular ethnic or religious background and

14 wants to celebrate some particular holiday.

15             I just don't happen to know what

16 drives that.

17             MEMBER ALBERTI:  Okay.  So some of

18 -- you answered a lot of questions I was going

19 to ask.  That's great.  Just to sum it up

20 really, so there is no -- as far as you know,

21 to your knowledge, nobody has the full 17

22 days --
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1             MR. SIMPSON:  That's my

2 understanding.

3             MEMBER ALBERTI:  -- allowed?  And

4 which days are allowed within that 17?  The

5 limited number of days that are allowed within

6 the 17 varies by establishment?

7             MR. SIMPSON:  That's my

8 understanding.

9             MEMBER ALBERTI:  Okay.  Are there

10 any days where it's like an absolutely no-no?

11 Absolutely nobody with -- the ANC would not

12 consider it.

13             MR. SIMPSON:  I don't even know

14 what the 16 holidays are.  I am actually

15 surprised we have that many.  I need to maybe

16 check my calendar.

17             MEMBER ALBERTI:  Well, it's

18 actually --

19             MR. SIMPSON:  I know I can't --

20             MEMBER ALBERTI:  -- you know, it's

21 not 16 holidays.  It's 16 days.  Some holiday

22 weekends, I think, allow -- you end up with
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1 two days because --

2             MR. SIMPSON:  Oh, right.

3             MEMBER ALBERTI:  -- of where the

4 holiday is.  So it's really 16 days, not

5 holidays.

6             MR. SIMPSON:  I can't think of any

7 in particular.  I mean to the extent that the

8 holiday is like a Monday holiday, maybe that

9 feels a little worse than if it's like a

10 Thursday holiday, but then I'm just sort of

11 speculating.

12             MEMBER ALBERTI:  So you are not

13 aware of any prohibition on any particular

14 holiday in the ANC?

15             MR. SIMPSON:  No.

16             MEMBER ALBERTI:  Okay.  Okay.

17 Thank you.

18             MR. SIMPSON:  Sure.

19             MEMBER ALBERTI:  It's very

20 helpful.  Thank you.

21             CHAIRPERSON MILLER:  Okay.

22 Others?
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1             MEMBER RODRIGUEZ:  I do, yes.

2             CHAIRPERSON MILLER:  Mr.

3 Rodriguez?

4             MEMBER RODRIGUEZ:  Mr. Simpson,

5 the Roofers Union does not have, as far as you

6 know or you did not know, a voluntary

7 agreement?

8             MR. SIMPSON:  So I was actually

9 under the impression that they do and I might

10 suggest that that would be worth checking with

11 Mr. Hager on.  I don't know for sure.  I was

12 under the impression they do perhaps with the

13 Kalorama Citizens Association, perhaps not

14 with the ANC.

15             MEMBER RODRIGUEZ:  Okay.

16             MR. SIMPSON:  I don't know.

17             MEMBER RODRIGUEZ:  Now, before it

18 was The Reef, right?

19             MR. SIMPSON:  That's right, yes.

20             MEMBER RODRIGUEZ:  Did they have a

21 voluntary agreement?

22             MR. SIMPSON:  So the voluntary
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1 agreement would have carried with the license,

2 so if there was -- if there is not one now,

3 there wasn't one before.  If there was one

4 before, it should still be --

5             MEMBER RODRIGUEZ:  Yes, that's why

6 I question it because --

7             MR. SIMPSON:  Yes.

8             MEMBER RODRIGUEZ:  -- of the

9 transfer, right?

10             MR. SIMPSON:  That's my

11 understanding, you know.

12             MEMBER RODRIGUEZ:  Okay.  And then

13 you did emphasize that there is no limit on

14 the extension, holiday extensions to any Adams

15 Morgan alcoholic licensed establishment?

16 There are no limits as far as no one in Adams

17 Morgan that has a liquor license is limited in

18 using the privilege of the extended holidays?

19             MR. SIMPSON:  Oh, sorry.

20             MEMBER RODRIGUEZ:  As long as they

21 apply for it.

22             MR. SIMPSON:  No, probably exactly
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1 the opposite of that.  I think most

2 establishments in Adams Morgan are limited

3 from using --

4             MEMBER RODRIGUEZ:  The extended

5 holidays?

6             MR. SIMPSON:  -- holidays.  Right.

7 Because we have -- I mean, of the 75

8 establishments and 75 or so licensed

9 establishments in Adams Morgan, a great number

10 of the most -- I don't know what percentage

11 have settlement agreements and either with the

12 ANC or with one of the neighborhood

13 associations.

14             And I think most of those do

15 specify closing hours.  So to the extent that

16 establishments want to take advantage of later

17 hours, they would have to come to their

18 counter-parties in their agreements and have

19 a discussion.  And we are always open to do

20 that.

21             MEMBER RODRIGUEZ:  Because that is

22 a privilege that the law --



202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 228

1             MR. SIMPSON:  Right.

2             MEMBER RODRIGUEZ:  -- allows,

3 right --

4             MR. SIMPSON:  Right.

5             MEMBER RODRIGUEZ:  -- to the

6 establishments.  So are you saying then that

7 the settlement agreements could preclude a

8 business from enjoying those privileges?

9             MR. SIMPSON:  They could.  And I

10 view that as being exactly the role of

11 settlement agreements.  It's a specific -- and

12 one that is specifically anticipated by the

13 ABC Statute.  The statute says here are all

14 the things you could possibly do, run a

15 nightclub.  And then it also says but since

16 alcohol is such a significant community

17 concern, here are the ways that the community

18 can get involved and say we do want this or we

19 don't want that in our community.

20             And so over the course of many

21 years, we have this suite of settlement

22 agreements that do impose some limitations on
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1 what businesses can do in Adams Morgan.  I

2 think that's appropriate.

3             There are always issues with any

4 given settlement agreement and in sharp

5 contradiction to Mr. Duggan's effort to

6 characterize us as reactive and uncooperative,

7 our ANC is very considerate of the business

8 community and wants to reach cooperative

9 agreements wherever we can.

10             MEMBER RODRIGUEZ:  Mr. Duggan has

11 expressed his concern that he is placed at a

12 disadvantage on his agreement.  Can you

13 assuage us?  Can you tell us why he is not?

14             MR. SIMPSON:  Yes.  I think the

15 fundamental answer to that is that he -- even

16 though he can point to a handful of settlement

17 agreements that might be distinct from his in

18 various ways, there may be differences about

19 the character of those establishments than

20 his.

21             For example, I'm not aware of any

22 other establishment that has live music every
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1 night, that's a factor.  But more

2 fundamentally, he is surrounded by, you know,

3 again 50 other establishments that actually

4 have more stringent legal requirements imposed

5 upon them because they are restaurant licenses

6 as he used to be.

7             He actually got himself out of

8 that by signing this settlement agreement that

9 he now wants to cancel or terminate.

10             MEMBER RODRIGUEZ:  But you are not

11 sorry that they are open?

12             MR. SIMPSON:  What's that?

13             MEMBER RODRIGUEZ:  You're not

14 sorry that Madam's Organ is open?

15             MR. SIMPSON:  I think they are

16 great to have on 18th Street.  Again, I just

17 want to emphasize we didn't protest their

18 renewal.

19             MEMBER RODRIGUEZ:  Right.  I

20 understand.

21             MR. SIMPSON:  We would have let

22 them carry on business as usual without an
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1 issue.  They came and applied to cancel their

2 agreement with us.

3             MEMBER RODRIGUEZ:  So there is no

4 personality conflict?  Of course, I see that

5 you all are able men and intelligent, good

6 business men, good attorney.  Running too very

7 poor -- of course, I'm a peacemaker, you know,

8 and particularly in that neighborhood when

9 there is so much at stake.

10             But I just keep thinking that

11 there must be a way that something can be

12 worked out without having all the, you know,

13 conflicts.  But I guess maybe, you know, I'm

14 a dreamer.

15             MR. SIMPSON:  I am open to it.  I

16 have made that offer multiple times to Mr.

17 Duggan throughout this process.  It has gone

18 unreciprocated.

19             MEMBER RODRIGUEZ:  Okay.  Thank

20 you, Madam Chair.

21             CHAIRPERSON MILLER:  Okay.

22 Others?  Mr. Jones?
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1             MEMBER JONES:  Thank you, Madam

2 Chair.  How are you doing, sir?

3             MR. SIMPSON:  Good.  Thank you.

4             MEMBER JONES:  One of the three

5 prongs that you have touched on is related to

6 negotiating in good faith.  So I'm going to

7 read from 25-446(a).  Well, I'm not going to

8 go into all of that, but the first prong,

9 right, subsection (ii).

10             MR. SIMPSON:  Yes.

11             MEMBER JONES:  Or (ii).  "If non-

12 applicant parties are located, the applicant

13 has made a good faith attempt to negotiate a

14 mutually acceptable amendment to the

15 settlement agreement."  Okay?  What is your

16 understanding of that verbiage?

17             MR. SIMPSON:  So when I think

18 about good faith and I understand that's a

19 difficult concept in the law, but when I think

20 about good faith, I think it means you have to

21 have a sincere intent to try to reach an

22 agreement with the other party.  And I don't
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1 feel like Mr. Duggan has had any sincere

2 intention to reach an agreement with us from

3 the day he contacted us.

4             MEMBER JONES:  Okay.  And pulling

5 apart the wording a little bit, mutually

6 acceptable amendment to the settlement

7 agreement.  From that standpoint of that

8 specific wording, how did that play out in

9 terms of your interactions with the owner, the

10 licensee in this process?

11             Based on your interaction, did you

12 get the impression, sense or feel that it

13 would be possible to arrive at a mutually

14 acceptable amendment to the settlement

15 agreement?  And if not, why not?

16             MR. SIMPSON:  On the part of the

17 ANC, I am certain that I could go to my

18 colleagues and get a change to Section 2 of

19 his settlement agreement, because we have done

20 similar things for other licensees.  We have

21 changed their hours provisions to allow them

22 to take advantage of some of the holidays.
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1             So I'm highly confident.  I mean,

2 I can't promise what seven other human beings

3 are going to do, but based on experience, I'm

4 highly confident that the ANC could have got

5 to a place where we could have made changes to

6 this provision.

7             But Mr. Duggan, for his part, was

8 completely unwilling to move forward with that

9 kind of an approach.  So to the extent that it

10 has not happened, I place the blame squarely

11 on his shoulders.

12             MEMBER JONES:  Okay.  So based on

13 your experience with the process, it is your

14 opinion that Mr. Duggan was not interested in

15 arriving at a mutually acceptable amendment to

16 the settlement agreement?

17             MR. SIMPSON:  That is my opinion.

18             MEMBER JONES:  What was his

19 position, based on your understanding?

20             MR. BIANCO:  Objection.

21             CHAIRPERSON MILLER:  Okay.  What's

22 the objection?
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1             MR. BIANCO:  It goes to the

2 settlement discussions.

3             CHAIRPERSON MILLER:  Oh, right.

4             MR. BIANCO:  I understand that the

5 fact of whether --

6             CHAIRPERSON MILLER:  Thank you.

7             MR. BIANCO:  -- they took place is

8 totally relevant.

9             CHAIRPERSON MILLER:  That's right.

10             MR. BIANCO:  I have issues with

11 going into the specific terms and conditions.

12             CHAIRPERSON MILLER:  That's right.

13             MEMBER JONES:  Fair enough.  Would

14 you consider a desire by a party to eradicate

15 a settlement agreement in its entirety or,

16 i.e., terminate a settlement agreement in its

17 entirety to be a good faith effort to arrive

18 at a mutually acceptable amendment to said?

19             MR. SIMPSON:  If the counter-

20 party, in this case the ANC, was no longer at

21 all interested in the rights and protections

22 that we had accrued through -- by means of the
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1 settlement agreement, then sure termination

2 could be a mutually acceptable thing.

3             But it's just not the case that we

4 are in that position.  We very much do want

5 these food sales requirements that were

6 negotiated to be honored.  And you know, we

7 want the garbage and rat and trash provisions

8 to be honored.  We want the pub crawl

9 provisions to be honored.

10             So you know, in the context, I

11 don't consider it to be good faith on his part

12 to expect that we would accept that sort of

13 outcome.  And my sense is that the case law

14 supports us.  I'm not an ABC lawyer, but my

15 sense is that the case law supports us on

16 that.

17             MEMBER JONES:  So without getting

18 into the details or the merits of the

19 discussions or any specific proposals, were

20 you ever provided a proposal with any level of

21 specificity as to what would be acceptable to

22 the other party, i.e., the licensee that would
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1 allow you to arrive at a mutually acceptable

2 settlement agreement?

3             MR. SIMPSON:  Not once.

4             MEMBER JONES:  Not once?

5             MR. SIMPSON:  And I asked for it

6 on several occasions and not once was it

7 offered.

8             MEMBER JONES:  Okay.  Thank you.

9 Thank you, Madam Chair.

10             CHAIRPERSON MILLER:  Okay.

11 Others?  Following up with that, Mr. Simpson,

12 has your ANC ever been open to terminating a

13 settlement agreement?

14             MR. SIMPSON:  We have had

15 relatively little experience with this.  I

16 think this -- maybe in this past term was the

17 first time we have had any experience with

18 people applying to amend or terminate.  Some

19 people I think specifically apply just to

20 amend.

21             I think there was some that sort

22 of did an either or, but it was clear that
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1 their objective was to reach an alternative

2 approach.  I can -- the settlement agreements

3 that I have seen all contain useful provisions

4 to some extent.  So I think --

5             CHAIRPERSON MILLER:  My question

6 is --

7             MR. SIMPSON:  -- that it's --

8             CHAIRPERSON MILLER:  -- is --

9             MR. SIMPSON:  -- I have a hard

10 time imagining --

11             CHAIRPERSON MILLER:  -- about

12 termination, I mean.

13             MR. SIMPSON:  Yes.

14             CHAIRPERSON MILLER:  You know.

15             MR. SIMPSON:  I have a hard time

16 imagining that.  I think the community feels

17 like settlement agreements are a valuable

18 tool.  And has made -- has put in a lot of

19 work to achieve settlement agreements with

20 many establishments.

21             CHAIRPERSON MILLER:  Well, okay,

22 so you have one party who is not open to
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1 terminating.  One party who that's what they

2 want to do.

3             MR. SIMPSON:  Yes.

4             CHAIRPERSON MILLER:  So well, I

5 don't want to make a statement necessarily.

6 But I mean sometimes there is nothing in

7 between both parties.  That doesn't mean they

8 are not negotiating in good faith.  I mean, it

9 means they have opposed positions.

10             MR. SIMPSON:  Well, I think the --

11 I think both the statute and the case law cut

12 against that though.  I mean, it is nice to

13 say well, my position is just that I no longer

14 want an agreement, but you entered into an

15 agreement.  And it has been ruled by the

16 Office of the Attorney General to be a

17 contract that you made.

18             CHAIRPERSON MILLER:  Okay.  Let me

19 ask you this.  I just want to make sure I

20 understand what is your position and what is

21 the ANC position.

22             So like did you have -- you had a
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1 meeting in which you were authorized to

2 represent the ANC in this proceeding, right?

3             MR. SIMPSON:  That's right.

4             CHAIRPERSON MILLER:  Okay.  They

5 took a vote at a publicly noticed --

6             MR. SIMPSON:  They took a vote.

7             CHAIRPERSON MILLER:  -- meeting?

8             MR. SIMPSON:  And officially

9 protested this application.

10             CHAIRPERSON MILLER:  Okay.  So now

11 when they did that, do you all discuss at the

12 public meeting the settlement agreement and

13 then say, you know, everybody talks about it

14 and then votes on whether to oppose it or

15 oppose certain provisions or what happens?

16             MR. SIMPSON:  It varies case-by-

17 case --

18             CHAIRPERSON MILLER:  Let's say

19 this case just so --

20             MR. SIMPSON:  -- as to the amount

21 of discussion.  But in this specific case?

22             CHAIRPERSON MILLER:  Yes.
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1             MR. SIMPSON:  The background of

2 this specific settlement agreement, the food

3 sales requirement, all that was discussed in

4 our public meeting.

5             CHAIRPERSON MILLER:  Okay.

6             MR. SIMPSON:  At the time that we

7 voted to protest --

8             CHAIRPERSON MILLER:  The food

9 sales and --

10             MR. SIMPSON:  -- the application.

11             CHAIRPERSON MILLER:  Everything or

12 just the food sales?

13             MR. SIMPSON:  Well, we didn't go

14 through the agreement provision-by-provision.

15             CHAIRPERSON MILLER:  Okay.

16             MR. SIMPSON:  But the fact that

17 this agreement had come into existence in

18 connection with the applicant's effort to

19 transfer the license from restaurant to

20 tavern, the fact that --

21             CHAIRPERSON MILLER:  Okay.

22             MR. SIMPSON:  -- food sales --
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1             CHAIRPERSON MILLER:  So my

2 question is --

3             MR. SIMPSON:  -- were --

4             CHAIRPERSON MILLER:  -- it kind of

5 follows-up on Mr. Alberti's, I think, but for

6 instance if we were to say to you so is the

7 ANC opposed to allowing Mr. Duggan to apply

8 for extended hours to amend the settlement

9 agreement in that way, is that something you

10 can answer or can't answer really for the ANC?

11             MR. SIMPSON:  So in reference to

12 my previous answer, I have the specific

13 experience of my colleagues on the ANC voting

14 to approve changes to settlements allowing use

15 of some of those extended hours.  So I am

16 confident that our ANC would be open to --

17             CHAIRPERSON MILLER:  Right.  Okay.

18 But sometimes what the Board does is let's say

19 the Board has various options in this case.

20 We could say, okay, we could grant termination

21 of the whole thing.  We could say oh, well, we

22 can amend it, you know, and say, okay, well,
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1 he is economically disadvantaged by the hours

2 limitation and, therefore, he can be allowed

3 to apply for extended hours say.

4             Is that something you can say oh,

5 the ANC will support that or you can't say?

6             MR. SIMPSON:  I can speak for

7 myself.  I think I can speak for -- well, I

8 can't speak for fellow colleagues, but I think

9 I could give you my estimation of what others

10 might think.  I think it would be highly

11 problematic to reward someone who has been

12 absolutely intransigent and go ahead and grant

13 them the thing, the very thing that they

14 refused to negotiate with.

15             CHAIRPERSON MILLER:  Okay.

16             MR. SIMPSON:  So I think --

17             CHAIRPERSON MILLER:  Is that --

18 are you speaking for the ANC and saying the

19 ANC would be opposed because of your

20 characterization of Mr. Duggan's behavior?

21 Are you --

22             MR. SIMPSON:  I think a lot --
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1 well, I can certainly speak for myself.  But

2 I have a sense that colleagues on the ANC

3 would also be highly disappointed that someone

4 can come, in our view, flaunt the statute and

5 then be rewarded for that.

6             CHAIRPERSON MILLER:  Okay.  So the

7 ANC didn't take a vote on any specific issue

8 like the hours or something like that that is

9 in this settlement agreement?

10             MR. SIMPSON:  No.

11             CHAIRPERSON MILLER:  Okay.  So it

12 just took a vote on opposing the --

13             MR. SIMPSON:  Application to --

14             CHAIRPERSON MILLER:  --

15 application.

16             MR. SIMPSON:  -- terminate.

17             CHAIRPERSON MILLER:  Okay.

18             MR. SIMPSON:  Right.

19             CHAIRPERSON MILLER:  To terminate.

20 Okay.  So all right.  Thank you.  I have

21 another question.  I think you said, and

22 correct me if I'm wrong, that in 2008 the food
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1 requirements were being put into settlement

2 agreements because the ANC feared this slide

3 into alcohol sales?

4             MR. SIMPSON:  So the -- to --

5             CHAIRPERSON MILLER:  Maybe you

6 could say it better than that.

7             MR. SIMPSON:  Yes.  To correct or

8 clarify that --

9             CHAIRPERSON MILLER:  Yes.

10             MR. SIMPSON:  -- we -- there were

11 a number of establishments that had restaurant

12 licenses that were making a big push to

13 transfer to tavern licenses.  It's my

14 understanding that the Board was, at that very

15 time, getting ready to impose under a

16 moratorium ruling a prohibition on transfers

17 from restaurants to taverns and these

18 applications sort of squeaked in under the

19 wire.

20             And that led, as a consequence, to

21 sort of a grand bargain in which the ANC

22 initially protested those license class change
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1 applications, but then when the establishments

2 agreed by settlement agreement that they would

3 at least continue to behave as a restaurant to

4 some degree through these reduced sales

5 requirements, then the ANC in exchange dropped

6 its protest.

7             CHAIRPERSON MILLER:  Okay.  So

8 your concern back in 2008 was that these

9 establishments continue to operate like a

10 restaurant.  That's why you put in the food

11 requirements in 2008?

12             MR. SIMPSON:  I mean not fully.

13 Obviously, these are reduced requirements, but

14 again where it wasn't just a slide from a 40

15 percent food requirement down to no -- you

16 know, we have got 15 establishments that do

17 nothing but just sell alcohol.

18             CHAIRPERSON MILLER:  Okay.  So now

19 we are six years later.  Do you have that

20 concern with respect to this establishment?

21             MR. SIMPSON:  I do very much.  And

22 I have been very disappointed by Mr. Duggan's
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1 testimony, because he has been so inconsistent

2 and seems to want to have it both ways.

3             CHAIRPERSON MILLER:  Okay.  What

4 is your concern?

5             MR. SIMPSON:  Well, the same

6 concern we always have.  People tell us over

7 and over again, don't worry about me, I don't

8 need restrictions.  Let's just get rid of that

9 constraint and I'll be just fine.  And then

10 the next day they are running a massive

11 nightclub.  I mean, this happened with

12 District.

13             CHAIRPERSON MILLER:  Okay.

14             MR. SIMPSON:  We -- you know, Mr.

15 Duggan on the one hand like within minutes of

16 saying I've operated the same way for 24 years

17 and I'll never operate differently.  And then

18 a minute later says oh, but if the economic

19 circumstances in the community change, I may

20 have to adjust my business model, so you need

21 to get rid of this food sales requirement.

22             Well, which is it?  You know.
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1             CHAIRPERSON MILLER:  Okay.

2             MR. SIMPSON:  Is it a pledge to

3 operate the same way or is it a threat to stop

4 selling food when the economy goes down a

5 little bit?

6             CHAIRPERSON MILLER:  So why did

7 the ANC not protest Madam Organ's renewal?

8             MEMBER RODRIGUEZ:  Good question.

9             MR. SIMPSON:  Because by and large

10 under the conditions of the existing

11 settlement agreement, they operate -- the

12 establishment is running an acceptable

13 operation.

14             CHAIRPERSON MILLER:  And do you

15 think that the settlement agreement is the

16 reason they have been operating an

17 acceptable --

18             MR. SIMPSON:  I think it matters.

19             CHAIRPERSON MILLER:  -- operation?

20             MR. SIMPSON:  I think it matters.

21 I don't think it is the only reason.  I don't

22 think Bill Duggan gets up in the morning and
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1 reads his settlement agreement and makes his

2 business plan, but I think it matters.

3             CHAIRPERSON MILLER:  Okay.  That's

4 all I have. Anybody else?

5             MEMBER RODRIGUEZ:  Mr. Simpson,

6 I'm going to piggyback on the Chairperson's

7 questions.  Kind of a different slant here,

8 but and that is Mr. Duggan was passionate

9 earlier in his testimony when he said that a

10 settlement agreement should address current

11 problems, problems that exist, not what it

12 anticipates.  And that kind of struck a chord.

13             And so my question to you is

14 specifically, what current problems exist that

15 are needed in a voluntary agreement as

16 pertains to Madam's Organ?

17             MR. SIMPSON:  Yeah.  So we have

18 discussed the food sales requirement.  I think

19 that's, you know, absolutely a critical one.

20 You know, even the hours limitation that he is

21 uncomfortable with, again, I think my

22 understanding is that there is no other
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1 establishment in Adams Morgan that has

2 unfettered use of those 16 or 17 holiday

3 hours.

4             And you know, I think the view in

5 the community is that that's not a bad thing.

6 It was testified by the Investigator that

7 Adams Morgan is jam-packed late at night all

8 of the time on the weekends.  And there is a

9 level of that that is acceptable and maybe we

10 don't need to go beyond that all the time.

11             So you know, to the extent that

12 Mr. Duggan wants to take advantage of, you

13 know, several later holiday hours, let's talk

14 about it and make that happen.  To the extent

15 that he wants to do all 16 or 17, maybe that's

16 a problem.  I would have to consult with my

17 fellow commissioners.

18             But more generally, I don't accept

19 Mr. Duggan's assertion that the only rule of

20 a settlement agreement is to address a

21 particular problem that has happened at a

22 particular establishment.
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1             A couple of examples.  Our pub

2 crawl provisions, that arose out of a

3 particular problem that happened in the

4 community, but we have lots of establishments

5 that include that provision in their

6 agreements who weren't part of that problem,

7 but they recognize in a sort of enlightened

8 self-interest kind of way, enlightened

9 business interest kind of way that if we make

10 that rule universal throughout the

11 neighborhood, then they don't have to worry

12 about their business being harmed by some

13 other idiot down the street who doesn't follow

14 good business practice and brings in a bunch

15 of crazy people who are going to vomit all

16 over in front of their establishment and drive

17 away their business.

18             And then the one other really

19 positive role that I think the settlement

20 agreements perform is even when they -- if you

21 look at the ABC Statute and the Regulations,

22 it's a book, as you all well-know.  The --
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1 many of our settlement agreements take some of

2 the most salient points and reiterate them.

3             So you know, noise issues, music

4 issues and it becomes a shorthand tool that an

5 owner can use to say oh, yes, this is what --

6 a book of regulations that I can't possibly

7 ever learn and know, here is a shorthand list

8 of things that I really should focus on,

9 because I know it's important to the

10 community.  I know it will help me have a good

11 relationship with the community.

12             So even if they have never broken

13 them, even if they never would break them,

14 it's sort of a useful road map for

15 establishments to be able to reference.

16             MEMBER RODRIGUEZ:  Thank you, Mr.

17 Simpson.

18             MEMBER BROOKS:  Can we get a time

19 check, Madam Chair?  Can we get a time check?

20             CHAIRPERSON MILLER:  I'll ask Mr.

21 Jones.  Mr. Jones?  I think we are almost done

22 anyway.
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1             MEMBER JONES:  Yes.  66 minutes

2 for the protestants.  25 minutes for the

3 licensee.

4             CHAIRPERSON MILLER:  I don't we're

5 going there.  Remaining?  No.

6             MEMBER ALBERTI:  No, it's too

7 long.

8             MR. SIMPSON:  I don't intend to

9 use.  I don't intend to use all of that time.

10             CHAIRPERSON MILLER:  No, I don't

11 think so.

12             MEMBER ALBERTI:  I have just a

13 couple quick questions.

14             CHAIRPERSON MILLER:  Yes.  Oh, I'm

15 sorry, Mr. Alberti.  Go ahead.

16             MEMBER ALBERTI:  I'll try to make

17 this quick, we are all kind of tired here.  I

18 don't know quite how to ask this to get the

19 answer, but all right.  So we have these

20 holidays.  Let's assume that each holiday is--

21 because most of them are two days.  All right?

22             MR. SIMPSON:  Yes.
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1             MEMBER ALBERTI:  So how many

2 holidays do you think -- would you allow if it

3 was up to you?  I mean for extended hours.

4             MR. SIMPSON:  I mean, I feel

5 pretty comfortable sort of off the top of my

6 head saying I think we have agreements with

7 some places that have four or five holidays

8 referenced and that doesn't feel excessive to

9 me.

10             MEMBER ALBERTI:  That's 10 days.

11             MR. SIMPSON:  I don't know if all

12 of those are double or not.

13             MEMBER ALBERTI:  Because it's

14 Saturday and Sunday for the holidays, for many

15 of the holidays.

16             MR. SIMPSON:  Well, I think, so I

17 mean, I'm not certain, because I'm not

18 intimately familiar with the details of every

19 agreement, but I think when I reference four

20 or five, they are talking about four or five

21 specific days as opposed to times two.

22             MEMBER RODRIGUEZ:  Oh, days.
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1             MR. SIMPSON:  But I would have to

2 double check.

3             MEMBER ALBERTI:  So days?

4             MR. SIMPSON:  Yes.

5             MEMBER ALBERTI:  He's talking

6 about four or five days.

7             MR. SIMPSON:  Four or five days,

8 yes.

9             MEMBER ALBERTI:  Thank you.

10             CHAIRPERSON MILLER:  Anything

11 else?

12             MEMBER ALBERTI:  Oh, actually why?

13 Why that few?  I mean, why not more?

14             MR. SIMPSON:  So again, I would

15 have to go back and look at a calendar.  But

16 as I think about the holidays that occur

17 throughout the year, we have a great many that

18 exist and it's great to get the day off work,

19 but it doesn't necessarily correspond with

20 therefore I want to go out and be entertained

21 all night long.

22             I mean, obviously, a holiday like
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1 New Year's Eve is one of those things where we

2 just expect people want to go out and be

3 entertained late into the night, so that makes

4 intuitive sense.  Halloween, maybe a similar

5 thing.

6             President's Day?  I don't know, it

7 just doesn't quite --

8             MEMBER ALBERTI:  Why is that a

9 problem for you then?

10             MR. SIMPSON:  Well, so again, we

11 are trying to balance out the ways that we can

12 accommodate the desires of our own residents

13 and residents in the District to go and have

14 a nice time, an enjoyable time with the

15 desires of -- also of the residents not to be

16 overly disturbed in their homes late at night.

17             And so, you know, where we have

18 cultural expectations around certain holidays,

19 we -- you know, fine we work with that.  Where

20 someone is just trying to push the envelope at

21 the expense of the residential community, it

22 just doesn't make sense.
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1             MEMBER ALBERTI:  As to Patriot's

2 Day, this is a District holiday.

3             MR. SIMPSON:  Maybe that would be

4 a good one, you know.  I don't know.

5             MEMBER ALBERTI:  Okay.  I'll drop

6 it there.  Great. Thank you.

7             MR. SIMPSON:  Thank you.

8             MEMBER RODRIGUEZ:  I just want to

9 follow-up with that, Madam Chair.

10             CHAIRPERSON MILLER:  Okay.  Mr.

11 Rodriguez?

12             MEMBER RODRIGUEZ:  Just on that

13 point that Mr. Alberti has stated.  And that

14 is so your board, the ANC has actually

15 identified these holidays?

16             MR. SIMPSON:  So it -- no.  It

17 comes up in a negotiation with any applicant.

18 Many -- a great many establishments have never

19 even gone in the direction of asking for

20 these.

21             MEMBER RODRIGUEZ:  Okay.

22             MR. SIMPSON:  A great many
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1 establishments close their doors well before

2 2:00 and 3:00 in the morning.

3             MEMBER RODRIGUEZ:  Right.

4             MR. SIMPSON:  When an

5 establishment comes to the ANC and says we are

6 interested in taking advantage of some of

7 these later hours, we say to them tell us

8 which ones and let's talk about how that

9 relates to your business model.  And then we

10 have a negotiation which should have happened

11 here and didn't.  And then that can get

12 reflected in the settlement agreement.

13             MEMBER RODRIGUEZ:  Thank you.

14             CHAIRPERSON MILLER:  Okay.  Any

15 other Board questions?  Questions on Board

16 questions?

17             MR. BIANCO:  Okay.  Yeah.

18                RECROSS-EXAMINATION

19             MR. BIANCO:  I would like to ask a

20 question in follow-up to Mr. Jones' line of

21 questioning about whether or not Mr. Duggan

22 ever made an offer to you to which you said
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1 no.  Did you ever make an offer to him?

2             MR. SIMPSON:  Yeah. I offer -- I

3 said to him present me with a proposal that I

4 can come back to the ANC and I'll work on it.

5             MR. BIANCO:  Did you make a

6 specific offer based on the concerns that you

7 raised, other than the invitation of him

8 making an offer?

9             MR. SIMPSON:  For you to ask that

10 question sort of implies that you

11 fundamentally misunderstand what a contract

12 is.  These are his interests that he is

13 pursuing.  He needs to tell us.  I can't go

14 into his brain and imagine what he wants.

15             MR. BIANCO:  Well, you --

16             MR. SIMPSON:  He has got to offer

17 something to us.

18             MR. BIANCO:  -- had an hour long

19 meeting with him, correct?

20             MR. SIMPSON:  Yeah.

21             MR. BIANCO:  And at the conclusion

22 of that meeting or at any time thereafter, did
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1 you ever go to him and say the ANC would

2 consider this an appropriate settlement?

3             PARTICIPANT:  I don't think so.

4             MR. SIMPSON:  Again, that makes no

5 sense --

6             MR. BIANCO:  Sir?

7             MR. SIMPSON:  -- from a

8 contractual negotiation.

9             MEMBER JONES:  With all due

10 respect --

11             MR. BIANCO:  It is --

12             MEMBER JONES:  -- please just

13 answer the -- I'll tell you the same thing

14 that I requested of Mr. Duggan.

15             MR. SIMPSON:  Okay.

16             MEMBER JONES:  Please just try not

17 to be argumentative.  Just if you don't know,

18 you don't know.  Yes, no, would be helpful.

19             MR. BIANCO:  There is a question

20 pending.  It's a yes or no answer.  Did you or

21 did you not make an offer on behalf of the

22 ANC?
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1             MR. SIMPSON:  The answer is no,

2 because that makes no sense.

3             MR. BIANCO:  Okay.  Thank you.

4             MR. SIMPSON:  Sure.

5             MR. BIANCO:  I appreciate the

6 decorum.

7             CHAIRPERSON MILLER:  Okay.  Do you

8 have another question?

9             MEMBER JONES:  Just as a follow-

10 up.

11             CHAIRPERSON MILLER:  Okay.  Mr.

12 Jones?

13             MEMBER JONES:  Is it fair to say

14 that as part of your negotiations, the ANC's

15 position was that you were comfortable with

16 the terms of the in place SA as they were?

17             MR. SIMPSON:  Once I learned that

18 Mr. Duggan was interested in applying for

19 later hours, I was not comfortable with the

20 terms.  I would have been very willing to seek

21 an amendment to them from my fellow

22 commissioners and I solicited Mr. Duggan to
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1 propose something and he just didn't.  So --

2             MEMBER JONES:  Okay.  So in the

3 absence of an alternative, is it the ANC's

4 position that they were comfortable with the

5 terms of the SA that were in place?

6             MR. SIMPSON:  Yes.  I mean --

7             MEMBER JONES:  Okay.

8             MR. SIMPSON:  -- we were happy

9 with the sort of the status quo of the

10 establishment.  We didn't protest its renewal

11 under these conditions.

12             MEMBER JONES:  Okay.

13             MR. SIMPSON:  You know, we are

14 always willing to try to make things work

15 better operationally for someone that wants to

16 make a proposal.  And we would have happily

17 done that here.

18             MEMBER JONES:  Okay.

19             MR. SIMPSON:  But --

20             MEMBER JONES:  And is it your

21 understanding that based on the licensee's --

22 do you -- what do you understand, to whom does
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1 the burden lie in terms of demonstrating --

2             MR. BIANCO:  Objection.  Calls for

3 a legal conclusion.

4             MR. SIMPSON:  I think it's pretty

5 obvious in the statute.

6             CHAIRPERSON MILLER:  Wait.

7             MR. BIANCO:  Objection.

8             CHAIRPERSON MILLER:  No, wait.

9 Well, he can respond.  I know you are playing

10 witness, but are you playing lawyer as well?

11             MR. SIMPSON:  I'm sorry.

12             MR. BIANCO:  Also a legal

13 conclusion, presenting a legal argument

14 through a witness.

15             CHAIRPERSON MILLER:  Are you --

16 but he is also the --

17             MEMBER ALBERTI:  Well, wait.

18             CHAIRPERSON MILLER:  -- ANC

19 representative.  He is the ANC representative.

20             MEMBER ALBERTI:  I think it was

21 Mr. Jones who posed the question.  Am I

22 correct?
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1             MEMBER JONES:  Almost.  I kind of

2 got cut off before I finished, but I'll let

3 the Chair rule on it.

4             CHAIRPERSON MILLER:  Well, I was

5 going to let Mr. Simpson respond in his

6 capacity as representative.

7             MR. SIMPSON:  Yes.

8             MEMBER JONES:  So I guess --

9             CHAIRPERSON MILLER:  There has

10 been an objection.

11             MEMBER ALBERTI:  Well, I think

12 it's Mr. Jones who has to respond because the

13 objection was to his question.

14             CHAIRPERSON MILLER:  Oh, I'm

15 sorry.  Wait, what was the question?  I'm

16 getting tired now.  What was the question?

17             MEMBER JONES:  I'll rephrase.

18             CHAIRPERSON MILLER:  Oh, you asked

19 him something about -- the objection was it

20 calls for a legal conclusion, but I don't

21 remember what the question was any more.

22             MEMBER JONES:  Your expectation
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1 was that the licensee would present to the ANC

2 the concerns that they had with the existing

3 terms of the in place SA?

4             MR. SIMPSON:  That was very much

5 my expectation.  I negotiate contracts for a

6 living.  I have never once made the proposal

7 on behalf of the other side --

8             MEMBER JONES:  Understood.  So --

9             MR. SIMPSON:  -- as to what they

10 would want.

11             MEMBER JONES:  -- in this

12 particular instance, based on your

13 understanding of what is called for, why was

14 that your position in this particular

15 instance?

16             MR. SIMPSON:  So just as a matter

17 of general contractual understanding, but if

18 I'm understanding your question, it's just

19 quite clear to me as well that the statute

20 places the burden on them.

21             MEMBER JONES:  Say that one more

22 time.  I just want to make sure I understand.
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1             MR. SIMPSON:  It's my

2 understanding that the ABC Statute places the

3 burden on them to come and make a good faith

4 attempt to negotiate a mutually acceptable

5 amendment.

6             MEMBER JONES:  Thank you.  That's

7 a very nice response to my question.  I

8 appreciate that.

9             CHAIRPERSON MILLER:  Okay.  Any

10 others?  Any questions based on the Board

11 questions?

12             MR. BIANCO:  No.

13             CHAIRPERSON MILLER:  Okay.  Are

14 you then done?  Does that complete your

15 testimony?

16             MR. SIMPSON:  It does.

17             CHAIRPERSON MILLER:  You can go to

18 the other table then and put on your other

19 hat.

20             I don't believe you have any other

21 witnesses, correct?

22             MR. SIMPSON:  (No audible answer.)
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1             CHAIRPERSON MILLER:  Okay.  And

2 are you -- did you want to move any of your

3 exhibits into evidence?

4             MR. SIMPSON:  Yes, to the extent

5 they are not already there, I would move --

6             CHAIRPERSON MILLER:  They are not

7 there yet.

8             MR. SIMPSON:  -- that Exhibits 1

9 through 6 --

10             CHAIRPERSON MILLER:  1 through 6?

11             MR. SIMPSON:  -- of the ANC

12 exhibits be admitted into evidence.

13             CHAIRPERSON MILLER:  All right.

14 Let's look at them quickly.  Okay.  No. 1 is?

15 You can tell me what No. 1 is.

16             MEMBER ALBERTI:  That's something

17 that is in our --

18             CHAIRPERSON MILLER:  It looks like

19 a Board Order.

20             MR. SIMPSON:  It is the Board

21 Order.

22             CHAIRPERSON MILLER:  Okay.
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1             MR. BIANCO:  I'm sorry?  No. 1 is

2 the what?

3             MR. SIMPSON:  It's the Board's

4 Order.

5             MR. BIANCO:  Yes, I don't have an

6 objection to that.  What's No. 2?

7             CHAIRPERSON MILLER:  Okay.  No. 1

8 is admitted.

9             (Whereupon, the above-referred to

10             document was marked as Protestant

11             Exhibit No. 1 for identification

12             and was received into evidence.)

13             MR. SIMPSON:  No. 2 is just an

14 excerpt from the statute.

15             CHAIRPERSON MILLER:  What?  The

16 statute?

17             MR. BIANCO:  To the extent that

18 it's not evidence, it's the statute.  It says

19 what it says.

20             CHAIRPERSON MILLER:  Yes.  I

21 don't --

22             MR. BIANCO:  I don't object if
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1 that's the appropriate version.  I don't care,

2 it's the statute.

3             CHAIRPERSON MILLER:  Okay.  Where?

4 Oh, wait, I've got to get up to -- okay.  So

5 I don't believe we need to -- we take judicial

6 notice of the statute.

7             MR. SIMPSON:  However you would

8 like to do it.

9             MR. BIANCO:  I'm not going to

10 fight over it.

11             CHAIRPERSON MILLER:  Yes.

12             MR. SIMPSON:  That's fine.

13             CHAIRPERSON MILLER:  Okay.  We

14 will take --

15             MR. BIANCO:  3, I have already not

16 objected to.  That's it.

17             CHAIRPERSON MILLER:  Okay.  3 is

18 an email dated September 4, 2013.

19             MR. BIANCO:  4, there is a pending

20 objection to it.

21             CHAIRPERSON MILLER:  Okay.  Why

22 don't you say your objection again.
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1             MR. BIANCO:  Oh, sure.

2 Specifically --

3             CHAIRPERSON MILLER:  Wait a

4 second.  I'm sorry.  3 is admitted, if I

5 didn't say that.

6             (Whereupon, the above-referred to

7             document was received into

8             evidence as Protestant Exhibit No.

9             3.)

10             MR. BIANCO:  Right.

11             CHAIRPERSON MILLER:  Okay.  So we

12 are now up to 4.

13             MR. BIANCO:  The specific

14 objection to No. 4 is it's on a separate

15 issue.  It's not on the issue of the good

16 faith nature of the negotiations.  It's a

17 separate issue of how the ANC will generally

18 interpret hours provisions as related to the

19 change in the law and not the specific

20 negotiations as to this voluntary agreement.

21             It's a broader policy issue before

22 the -- that was before the ANC at that time,
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1 as opposed to the narrow issue related to the

2 negotiations.

3             CHAIRPERSON MILLER:  So your point

4 is on relevance?

5             MR. BIANCO:  Yes.  It has nothing

6 to do with the negotiations.  It's a totally

7 separate public policy issue about how the ANC

8 is going to -- what position the ANC is going

9 to take on the matter in general of hours.

10             CHAIRPERSON MILLER:  Mr. Simpson?

11             MR. SIMPSON:  As I articulated

12 before, I understand Mr. Duggan to be

13 asserting that this -- you know, his outreach

14 to Commissioner Reynolds and to our ABC

15 Committee was part of his efforts.  And so to

16 the extent that that's accepted into the

17 record, then I think it is important to show

18 that Mr. Duggan made these arrangements and

19 then didn't show up for the meeting.

20             CHAIRPERSON MILLER:  Okay.

21             MEMBER ALBERTI:  Madam Chair, I --

22             CHAIRPERSON MILLER:  Do you have a
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1 comment?  What?

2             MEMBER ALBERTI:  -- think it is

3 actually illustrative of the ANC's thinking on

4 extended hours.  So I think it's relevant for

5 another reason.

6             CHAIRPERSON MILLER:  Okay.  I

7 don't see any harm in admitting it.  I don't

8 think it's prejudicial in any way.

9             MEMBER ALBERTI:  Mr. Simpson

10 submitted it.

11             CHAIRPERSON MILLER:  I think, yes,

12 there was testimony to this issue, so, okay,

13 that is the email of October 23, 2013.  Okay.

14             (Whereupon, the above-referred to

15             document was received in evidence

16             as Protestant Exhibit No. 4.)

17             CHAIRPERSON MILLER:  Next?

18 Exhibit 5?

19             MR. BIANCO:  I think the next one

20 is a listserv excerpt, which we have.  We are

21 not going to object to either.

22             CHAIRPERSON MILLER:  Okay.  There
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1 is no objection.  What is it?  What's the

2 purpose of this?

3             MEMBER ALBERTI:  It's an excerpt

4 from a listserv, right?

5             MR. BIANCO:  Yes, that's correct.

6             MEMBER ALBERTI:  I can read it

7 later --

8             MR. SIMPSON:  And likewise --

9             MEMBER ALBERTI:  -- and figure out

10 what it says.

11             CHAIRPERSON MILLER:  What?  Well,

12 I would like to have on the record what the

13 purpose of --

14             MR. SIMPSON:  It -- so Exhibits 4,

15 5 and 6 all go together.  4 was the email

16 communications getting this matter onto our

17 committee's agenda.  5 was the listserv

18 posting showing that it was put on our

19 committee's agenda.  That's how we establish

20 our agenda publicly.

21             CHAIRPERSON MILLER:  Okay.

22             MR. SIMPSON:  And then 6 is a copy
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1 of our agenda from that night with my own

2 handwritten note saying Mr. Duggan didn't show

3 up.

4             CHAIRPERSON MILLER:  Okay.  Are

5 there any objections then to, I'm up to, 5 and

6 6?  I think I heard no objection to 5 --

7             MR. BIANCO:  No objection.

8             CHAIRPERSON MILLER:  -- the

9 listserv.  6?

10             MR. BIANCO:  No objection to 6,

11 the agenda.

12             CHAIRPERSON MILLER:  Okay.  The

13 agenda.  Okay.

14             (Whereupon, the above-referred to

15             documents were marked as

16             Protestant Exhibit No. 5 and 6 and

17             were received into evidence.)

18             CHAIRPERSON MILLER:  So everything

19 is in except 2, which we are going to be

20 looking at all the time anyway, it's the

21 statute.

22             MR. SIMPSON:  That's fine.
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1             CHAIRPERSON MILLER:  Okay.  Good.

2 All right.  Anything else before we go to

3 closing?

4             MR. BIANCO:  Nothing else.

5             CHAIRPERSON MILLER:  Okay.  All

6 right.  Closing in this case?  Now, I'm

7 assuming you are collecting your thoughts, but

8 are you waiting for us?

9             MR. BIANCO:  I was waiting for you

10 to give me the green light.

11             CHAIRPERSON MILLER:  All right.

12 Okay.  I thought I did. Yes.

13             MR. BIANCO:  I'm as ready as I'm

14 going to get.  We were all waiting for each

15 other.

16             CHAIRPERSON MILLER:  Yes.

17             MR. BIANCO:  Okay.  I'll be as

18 brief as possible in getting everyone the heck

19 out of here.

20             Before I get into the three

21 factors, I think there are two legal issues

22 that have been floating around the room that
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1 I would like to clear up.

2             One being as a matter of law,

3 there is no protest on extended hours

4 applications.  There just isn't.  It's not

5 part of the process.

6             Number two, on the issue of,

7 again, legal -- the limited legal issue of

8 whether or not The Reef has a voluntary

9 agreement, my search of your records tool

10 indicated no.  My confirmation with Mr. Hager,

11 your records specialist, indicated no, but

12 it's hard to prove the absence of a record.

13 So if I could encourage the Board to follow-up

14 with your records specialist to confirm our

15 assertion that The Reef/Roofers Union has no

16 voluntary agreement or no settlement agreement

17 whatsoever, that would be appreciated.

18             Now, with regard to the three

19 factor test that we have heard so much on

20 today.  First, Factor A, whether or not in

21 good faith applicant attempted to resolve it

22 and we think very clearly based on the
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1 precedent of the Board that he did.

2             I think it was a very dangerous

3 and unwise inquiry to go behind settlement

4 discussions, Board-sponsored mediations to try

5 and determine the relative positions of the

6 parties and to try to ascertain whether or not

7 those positions are reasonable or good faith

8 or bad faith.  It is -- has a very well-

9 documented chilling effect on settlement

10 discussions in general.

11             Not to mention it is contrary to

12 hundreds of years of very well-settled legal

13 precedent.  You don't look behind it.  It's a

14 very bad idea.

15             My client met with, at the ANC's

16 admission, their chair for an hour to discuss

17 the relative positions of the parties.  They

18 didn't come to an agreement, end of inquiry.

19 Additionally, my client attended a Board-

20 sponsored mediation with the ANC.  They didn't

21 reach an agreement.  That happens, end of

22 inquiry.
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1             My client at no point acted in bad

2 faith.  He did that which he is legally

3 obligated to do.  Factor A is clearly

4 satisfied.

5             The Board has considered this

6 question before where a party may have been

7 accused by this particular ANC of not

8 participating in good faith.  And in that

9 case, 2014-274 is the Board Order.  The

10 Board's determination that the mediation --

11 participation in the mediation satisfies that

12 particular element.

13             We think it is pretty well-settled

14 and all of the time spent on that issue is

15 undue.  Moving on.

16             MEMBER BROOKS:  That's 24-7?

17             MR. BIANCO:  2014-274, the

18 termination petition of Notta Tav Urne, LLC

19 trading as Pi Restaurant at the time.

20             On Point B, that the need for

21 amendment is related to changed circumstances

22 beyond the control of the applicant.  Again,
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1 it's undisputable.  It is undisputable the law

2 changed.  What possible control could my

3 client have over a change in the law?  Zero,

4 zero.  Yet, it adversely affects his business

5 operations.

6             There are other establishments

7 specifically one we have heard so much about

8 directly across the street that has no such

9 restriction.  It's a tavern.  It operates as

10 a tavern.  Has no food sale requirement.  It

11 can open on whatever extended hour it wishes

12 by simply applying to the Board and does, as

13 demonstrated by my client's testimony that he

14 watches on holidays as his patrons migrate

15 across the street at closing time to give

16 business to his direct competitor.  That's not

17 fair.

18             We also heard testimony and the

19 Board has exhibits of its own orders with

20 regard specifically to food sale requirements.

21 And the differing food sale requirements, the

22 less restrictive food sale requirements of



202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 280

1 other tavern licensed establishments in the

2 immediate vicinity of my client.

3             And it is important to understand

4 that although some of the settlement

5 agreements may have preexisted Mr. Duggan's

6 2008 settlement agreement, since that time,

7 those establishments as well as Mr. Duggan's

8 establishment have been through several

9 renewal periods and several protests and at

10 the end of all of that, we still have an

11 inequity in the operating requirements of

12 similarly situated establishments and that's

13 not fair.  It is also beyond Mr. Duggan's

14 control.

15             Here is the analogy that I would

16 draw.  The Court of Appeals shows a great

17 amount of deference to Agencies like the ABC

18 Board and the interpretation of regulations.

19 Except for the interpretations inconsistent

20 the Board of Appeals has held that

21 inconsistent interpretation is due a far

22 diminished amount of deference.
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1             And we would ask that the Board in

2 relying on what the ANC has to put before it

3 apply a similar standard.  They are due great

4 weight and they are due great weight by

5 statute and it's important that you understand

6 that.

7             However, they should also have to

8 be consistent.  Where they are inconsistent,

9 your deference of their decision should

10 diminish likewise substantially.

11             And here we have inconsistency.

12 Similarly situated establishments in the eyes

13 of the law should be treated the same.  And

14 here that's not the case.

15             Finally, we have the element of

16 peace, order and quiet.  Peace, order and

17 quiet has not been an issue that this

18 particular applicant has struggled with over

19 the years.  You have heard the testimony of

20 Commissioner Simpson, who acknowledged that

21 there was no protest of the renewal.  If there

22 was an issue with peace, order and quiet, we
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1 would see a protest.

2             You heard the testimony of the

3 Inspector or the Investigator.  The Board's

4 own Investigator not raising any specific red

5 flags as to peace, order and quiet and even

6 noting that over the course of the years, only

7 two issues came up as to noise.  One of which

8 was a no further action.  The other one is

9 pending and we hope for a similar outcome.

10             The removal of a specific food

11 sale requirement is not going to impact that

12 in any way, shape or form.  It's just not

13 going to affect noise.  It's not going to

14 affect parking.  It's not going to affect

15 pedestrian or vehicular traffic.  There is no

16 correlation.  The Investigator testified that

17 there is no correlation to these things.

18             Likewise, we would contend that

19 based on my client's operating history and

20 track record for the 13 to 16 nights a year

21 that extended hours are allowed, given their

22 experience, lack of issue in the past, we
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1 think that the extension of hours for the

2 statutorily allowed number of days is wholly

3 appropriate and would have absolutely no

4 affect whatsoever on the peace, order and

5 quiet in the neighborhood.

6             We hope the Board will consider

7 all the facts put before it and follow-up on

8 the legal issues that we have asked you to

9 follow-up on.  And we think at the end of the

10 day, the Board will find it appropriate to

11 terminate this particular voluntary agreement.

12             However, in the event that you

13 don't find termination appropriate, we would

14 ask that the two provisions that we have had

15 heard so much testimony about today be

16 specifically addressed.

17             And third, a lot of the testimony

18 focused today on how the settlement agreement

19 itself contains a lot of language that were

20 merely recitations or summaries of what the

21 law requires anyway, of what any establishment

22 is going to be subject to.  And you know, the
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1 argument then becomes well, what's the harm?

2             And the issue is exactly the issue

3 that we have had with the extended hours.  So

4 if the Board doesn't see fit to terminate, at

5 least address the recitations of the law that

6 are within the settlement agreement to allow

7 for change in the event of a change in the

8 law.

9             So essentially, say you are

10 required to do the following as required by

11 law as amended, in the event that the law is

12 amended in the future to give my client some

13 measure of protection if the law is changed as

14 to any of the issues that is addressed in the

15 settlement agreement.

16             So if termination is not on the

17 table, we would ask that modification be done

18 in a rational manner that plans for the future

19 and allows for fairness going forward.  Thank

20 you.

21             CHAIRPERSON MILLER:  Thank you.

22             MR. DUGGAN:  Thank you.
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1             CHAIRPERSON MILLER:  Okay.  Mr.

2 Simpson?

3             MR. SIMPSON:  Mr. Duggan likes to

4 claim that he was somehow coerced into

5 entering into the settlement agreement that he

6 now wants to terminate.  I hope that as you

7 observed him today, you recognize that he is

8 not the kind of person that is susceptible to

9 intimidation.

10             He freely entered into this

11 agreement with the community in order to get

12 something that he wanted.  He didn't want to

13 be a restaurant any more, because he didn't

14 want to have to satisfy the restaurant food

15 sales requirement.

16             We struck a deal where he could

17 get a tavern license and in order to get away

18 with it, he made a number of promises to the

19 community.  And now at his first opportunity,

20 he wants to break those promises to the

21 community.

22             The applicant's counsel is
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1 absolutely right.  We have an inequity in

2 similarly situated establishments.  We have an

3 establishment here that used to have to

4 operate as a restaurant and now no longer

5 does.  Whereas, a good 50 other establishments

6 on Adams Morgan still have to fulfill those

7 requirements.

8             If Mr. Duggan wants the settlement

9 agreement terminated, he should go ahead and

10 reapply to be a restaurant or the Board could

11 impose that on him.

12             In contrast to the assertions that

13 applicant's counsel has made about good faith,

14 I do encourage you to look at the facts that

15 have been presented.  The statute doesn't say

16 an applicant merely has to sit in a room with

17 another person.  It says they have to in good

18 faith attempt to negotiate a mutually

19 acceptable amendment to the voluntary

20 agreement.

21             Those are things that can be

22 assessed factually and you have heard
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1 testimony about them today.  And I think there

2 is case law supporting that as well.

3             I'm happy to agree that a change

4 in law occurred that allows for the

5 possibility of some later hours.  And you

6 know, as with other establishments in Adams

7 Morgan, we would have been happy to have a

8 discussion with the applicant about amending

9 his settlement agreement to allow him to take

10 advantage of some of that.

11             But I think Mr. Duggan has made it

12 quite clear that this really isn't about

13 amending the settlement agreement.  It's about

14 sort of a broader dislike on his part of

15 Government and having to account to anybody.

16 He likes those parts of the ABC Statute that

17 grant him rights.  He doesn't like those parts

18 of the ABC Statute that impose constraints.

19 He is welcome to that philosophical view, but

20 he is not welcome to that legal view.

21             And finally, to the question of

22 whether there would be an adverse impact on
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1 the neighborhood, Adams Morgan is before this

2 Board all the time.  We recently had extensive

3 hearings on the moratorium.  We heard the

4 Investigator testify once again.

5             There are so many great things

6 about our neighborhood.  We have many assets

7 that are related to our commercial corridor.

8 We are also always sort of right on an edge,

9 right on an edge between people going too far

10 and people behaving well.

11             And again, it's just self-evident

12 that any time you reduce the amount of food

13 that has to be served with the alcohol that is

14 being consumed in Adams Morgan, you are just

15 inviting a problem.  We need something to

16 sponge up all the drink.

17             So for all these reasons, we would

18 urge you to deny the applicant's application

19 to terminate the settlement agreement.

20             You know, in terms of the changes

21 that counsel said they would accept as

22 alternatives, why didn't they do this a year
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1 ago?  Why didn't they ask for that a year ago?

2             I have offered multiple times to

3 engage in those negotiations.  And I would say

4 now that even if this application is

5 terminated, if Mr. Duggan wants to come to me

6 on any day of the year and talk about changing

7 Section 2 of his settlement agreement to allow

8 for some extra hours, I will have that

9 discussion with him in good faith and seek to

10 reach an accommodation with him and my fellow

11 commissioners.

12             But in the meantime, I don't think

13 he should be rewarded for the approach that he

14 has taken to the community.  So again, we

15 would urge you to deny the application.  Thank

16 you.

17             CHAIRPERSON MILLER:  Okay.  Is

18 there a rebuttal?

19             MR. BIANCO:  Not a rebuttal.  We

20 are not going to present anything additional.

21             CHAIRPERSON MILLER:  Okay.

22             MR. BIANCO:  But my client -- on
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1 behalf of my client, I would like to request

2 that the -- on the issue of extended holiday

3 hours if that issue could be decided

4 summarily.  We think it's a clear-cut

5 statutory interpretation issue the Board needs

6 to consider and would ask for -- if that could

7 be decided right away.

8             My client is, by not enjoying the

9 benefit of the change in the law, harmed as

10 each holiday comes up and one is coming up on

11 Monday.  So on that limited issue, we ask for

12 a summary decision.

13             MR. SIMPSON:  We would certainly

14 oppose that.  I would ask that we be offered

15 the opportunity to prepare findings of fact

16 and conclusions of law for the Board's

17 consideration.

18             MEMBER JONES:  I call for the

19 vote.

20             CHAIRPERSON MILLER:  I'm sorry?

21             MEMBER JONES:  I call for the

22 vote.
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1             CHAIRPERSON MILLER:  Are you

2 making a motion?

3             MEMBER JONES:  No, he made a

4 motion.

5             MEMBER ALBERTI:  He made a motion.

6             CHAIRPERSON MILLER:  Oh.

7             MEMBER ALBERTI:  We have a motion

8 before us.

9             MEMBER JONES:  I said call for the

10 vote.

11             CHAIRPERSON MILLER:  All right.

12 There has been a motion to -- a summary

13 decision.  You mean, now?  Is that what you

14 are saying?

15             MR. BIANCO:  Well, I'm not really

16 in a position to tell the Board when to act,

17 but --

18             CHAIRPERSON MILLER:  Well --

19             MR. BIANCO:  -- if I were, I would

20 have a lot more clients.

21             CHAIRPERSON MILLER:  Is that what

22 the request is?
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1             MEMBER ALBERTI:  You can always

2 hope.

3             MR. BIANCO:  I suppose that's a

4 good way to put it, hoping that the Board

5 would decide summarily, that would be the

6 issue.

7             MR. SIMPSON:  And ANC-1C would

8 oppose the request.

9             CHAIRPERSON MILLER:  You would

10 oppose?

11             MEMBER ALBERTI:  I heard it as a

12 motion.  I mean, I think the Board should

13 consider and take this as a motion.

14             CHAIRPERSON MILLER:  Okay.

15             MEMBER ALBERTI:  In fairness to

16 everybody.

17             MEMBER SHORT:  I would second it.

18             MEMBER JONES:  No, this is coming

19 from him.

20             MEMBER SHORT:  Oh, okay.

21             CHAIRPERSON MILLER:  Okay.  Do you

22 want to discuss it on the dias now as a
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1 motion?

2             MEMBER JONES:  Madam Chair?

3             CHAIRPERSON MILLER:  Yes?

4             MEMBER JONES:  I request to call

5 for a vote, based on the motion as presented.

6             CHAIRPERSON MILLER:  Okay.  There

7 has been a motion then that the Board decide

8 summarily or I guess right now the question of

9 whether the -- I guess I interpret it as

10 whether to give relief from the provision in

11 the settlement agreement regarding the hours

12 to allow the establishment to apply for

13 extended hours.  I don't know.  Is that

14 correct?

15             MEMBER ALBERTI:  Yes.  Can we

16 discuss?

17             CHAIRPERSON MILLER:  Yeah, well,

18 that's what I wanted to know.

19             MEMBER ALBERTI:  Yes, I mean, even

20 if we were to summarily rule on this, we would

21 have to have a discussion of what's that

22 really mean?  What is that relief?  There is



202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 294

1 a broad range anywhere from 1 to 7 to 16.

2             CHAIRPERSON MILLER:  No.

3             MEMBER ALBERTI:  That relief --

4 and I don't think that the Board is prepared

5 to do that, at this time.  I mean, I think we

6 need to consider all of the evidence, all of

7 the testimony.  And so I think we ought to not

8 make that decision.

9             MR. SIMPSON:  Can I ask a

10 question?

11             CHAIRPERSON MILLER:  Okay, yes.

12             MR. SIMPSON:  It's my

13 understanding, but I again don't know the law

14 well and maybe we can ask Mr. Berman or Ms.

15 Jenkins.  My understanding is that --

16             CHAIRPERSON MILLER:  We haven't

17 discussed it yet.

18             MR. SIMPSON:  -- we do have the --

19 as a protestant, we have the --

20             CHAIRPERSON MILLER:  It hasn't

21 been seconded yet.

22             MEMBER JONES:  You don't second a
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1 motion that comes from the party.  You never

2 second a motion that --

3             MEMBER ALBERTI:  It's a motion

4 from a party.

5             MEMBER JONES:  I'll call for a

6 vote.  There was discussion on the vote.

7             CHAIRPERSON MILLER:  That's how

8 tired we are, at this point.  Okay.

9             MR. SIMPSON:  Is it not the case

10 that we have the right to provide rules of the

11 laws?

12             CHAIRPERSON MILLER:  Yes, yes.

13 You are asking --

14             MR. SIMPSON:  If you were to vote

15 in advance of that, would I --

16             MEMBER ALBERTI:  I think there --

17             CHAIRPERSON MILLER:  No.  I think

18 that they can make this motion.

19             MR. SIMPSON:  Right.  But I guess

20 my question is doesn't the Board have to

21 reject that in order to afford us our right to

22 offer --
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1             CHAIRPERSON MILLER:  Proposed

2 findings of fact and conclusions of law?

3             MR. SIMPSON:  Exactly.

4             CHAIRPERSON MILLER:  I don't

5 really think so.  You know, this is --

6             MEMBER JONES:  Is there anything

7 that prevents us from making a decision now

8 and readdressing said decision at the time

9 that we issue the formal order?  At the

10 conclusion of reviewing all of the evidence

11 and findings of fact and conclusions of law,

12 we can summarily make a decision now.  What is

13 preventing us from administratively or legally

14 revisiting that decision in the formal Board

15 Order that is released?

16             MEMBER RODRIGUEZ:  Madam Chair?

17             CHAIRPERSON MILLER:  Well, I just

18 want to confer with counsel.

19             MEMBER RODRIGUEZ:  Yes.

20             CHAIRPERSON MILLER:  I think --

21             MEMBER ALBERTI:  Can I just make

22 one point?
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1             CHAIRPERSON MILLER:  Shall we --

2 yes.

3             MEMBER ALBERTI:  I mean, I think

4 the decision that is before us really hinges

5 on all of the evidence and all of the criteria

6 which we haven't decided.  We haven't even

7 decided whether they meet all of the criteria

8 for the request to amend.  And so I think it's

9 premature to consider a summary decision.

10             CHAIRPERSON MILLER:  I think what

11 the applicant is asking us to do, I guess, is

12 to consider that.  I assume that they think

13 that we can find fairly quickly that they

14 negotiated in good faith and that there is

15 changed circumstances with respect to that one

16 issue and no adverse impact.

17             MR. BIANCO:  Well, let me just

18 boil it down and be very clear about what my

19 specific concern is.  My client wants to open

20 Sunday.

21             CHAIRPERSON MILLER:  Okay.

22             MEMBER RODRIGUEZ:  Madam Chair?
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1             MR. BIANCO:  So whether that --

2             MEMBER ALBERTI:  Madam Chair?

3             MR. BIANCO:  -- is summarily or in

4 terms of --

5             MEMBER ALBERTI:  Mr. Bianco, you

6 are stating the obvious.

7             MR. BIANCO:  Okay.

8             MEMBER JONES:  Yes.

9             MR. BIANCO:  But it's not an

10 application for 16 days.

11             MEMBER ALBERTI:  Right.

12             MR. BIANCO:  It's a one time

13 application --

14             MEMBER ALBERTI:  All right.  All

15 right.  Let's --

16             MR. BIANCO:  -- for the Board's

17 Order.

18             MEMBER ALBERTI:  Okay.

19             MR. BIANCO:  Yes.

20             MEMBER ALBERTI:  Okay.

21             MR. BIANCO:  A one time

22 application.  It's not 16 different
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1 applications.

2             MEMBER ALBERTI:  I would --

3             CHAIRPERSON MILLER:  And you are

4 asking --

5             MEMBER ALBERTI:  -- like to call

6 the vote.

7             CHAIRPERSON MILLER:  You don't

8 want to discuss this with counsel?

9             MEMBER ALBERTI:  No.  I'm ready to

10 vote.

11             MEMBER SILVERSTEIN:  I don't think

12 so.

13             MEMBER ALBERTI:  I'm very

14 comfortable.  I'm ready to vote.

15             MEMBER SILVERSTEIN:  I'm totally

16 comfortable with the decision, because it's

17 negative.

18             MEMBER ALBERTI:  I'm ready to

19 vote.

20             CHAIRPERSON MILLER:  I wish I

21 could be.  I think that we --

22             MEMBER ALBERTI:  If you would like
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1 to suspend this hearing and get and speak to

2 legal counsel, that's fine.  If you want to go

3 in the back and speak to legal counsel, that's

4 fine.

5             CHAIRPERSON MILLER:  Yes.

6             MEMBER JONES:  Any one Board

7 Member can request counsel.  I don't need it

8 in this instance.

9             MEMBER ALBERTI:  I don't need it

10 either.

11             MEMBER JONES:  Yes, that's what

12 I'm saying.  Like we're spending way too much

13 time.

14             MEMBER ALBERTI:  We are spending

15 way too much time on this.

16             CHAIRPERSON MILLER:  Okay.  Well,

17 I don't think it's that far-fetched.  But --

18             MEMBER ALBERTI:  I didn't say it

19 was far-fetched.

20             CHAIRPERSON MILLER:  -- that's the

21 one that --

22             MEMBER ALBERTI:  I did not --
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1             CHAIRPERSON MILLER:  -- that's the

2 one issue.

3             MEMBER ALBERTI:  Please don't put

4 words in my mouth.  I didn't think it was far-

5 fetched.  I just don't think it is wise and

6 prudent to do it.

7             MEMBER JONES:  I agree.

8             MEMBER ALBERTI:  That's what I'm

9 saying.  I understand it's not a far-fetched

10 request.

11             CHAIRPERSON MILLER:  Okay.  Well,

12 any other discussion on this?  I guess I would

13 say that I think that that is probably the

14 easiest one to reach.  But it's late and I

15 think that maybe -- I guess, I don't think

16 it's going to work at this point maybe,

17 because it's so late --

18             MEMBER JONES:  With all due

19 respect, Madam Chair --

20             CHAIRPERSON MILLER:  -- to discuss

21 it, to deliberate it.

22             MEMBER JONES:  -- I request to
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1 call for a vote.  We had discussion on it.

2             CHAIRPERSON MILLER:  I was

3 discussing it.

4             MEMBER SILVERSTEIN:  She can make

5 a ruling, as Chair.

6             CHAIRPERSON MILLER:  I didn't

7 think it was done.

8             MEMBER SILVERSTEIN:  There was a

9 ruling from the Chair on the motion.  And if

10 anybody wishes to oppose it, that's the way I

11 understood it.

12             CHAIRPERSON MILLER:  How would you

13 like to proceed, Mr. Jones?  You want to vote

14 right now?

15             MEMBER SILVERSTEIN:  Madam Chair?

16             CHAIRPERSON MILLER:  I thought we

17 were having discussion on this --

18             MEMBER SILVERSTEIN:  Madam Chair?

19             CHAIRPERSON MILLER:  -- most

20 unusual proposal.  I understand that there is,

21 you know, reason for it, but --

22             MEMBER SILVERSTEIN:  My
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1 understanding of how we have always done

2 motions from the various counsel is that they

3 make a request to the Chair, a motion.  The

4 Chair rules on it.  And if we choose to

5 overrule the Chair, someone can choose to do

6 so or can make a motion to do so.

7             I'm not sure that they can make a

8 motion and require us as a Board to vote on

9 it.

10             CHAIRPERSON MILLER:  That's not my

11 understanding.  My understanding is this is --

12             MEMBER SILVERSTEIN:  So if you --

13             CHAIRPERSON MILLER:  -- very

14 substantive.  It's not a procedural motion.

15             MEMBER SILVERSTEIN:  Fine.  Well,

16 then let's vote on it and --

17             CHAIRPERSON MILLER:  So --

18             MEMBER SILVERSTEIN:  -- make a

19 decision.  But either way, let's make a

20 decision.

21             CHAIRPERSON MILLER:  Okay.  All

22 right.  Is there any further discussion on
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1 this?

2             MEMBER RODRIGUEZ:  Madam Chair,

3 you know, I think the request is not

4 unreasonable, but I would like more legal

5 advice on this matter.

6             CHAIRPERSON MILLER:  Okay.

7             MEMBER SILVERSTEIN:  Well, why

8 don't you turn around and ask for some?

9             CHAIRPERSON MILLER:  Do you want--

10             MEMBER RODRIGUEZ:  I will.

11             CHAIRPERSON MILLER:  -- to recess?

12             MEMBER SILVERSTEIN:  I think it's

13 premature and I --

14             MEMBER RODRIGUEZ:  I want a

15 recess.

16             MEMBER SILVERSTEIN:  Fine.

17             MEMBER JONES:  With all due

18 respect --

19             CHAIRPERSON MILLER:  Okay.  Mr.

20 Jones?

21             MEMBER JONES:  -- our policy calls

22 that if an individual Board Member requests
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1 legal counsel, then that request should be

2 honored.

3             MEMBER ALBERTI:  Right.

4             MEMBER JONES:  So a request was

5 made, so I don't think we need to go back and

6 forth on it.

7             CHAIRPERSON MILLER:  All right.

8 Applicant has made the motion.  The ANC has

9 opposed it, right?  And raised then your

10 reason is that you think you need have the

11 opportunity to do proposed findings of fact

12 and conclusions of law or any other reason?

13             MR. SIMPSON:  It's my

14 understanding that that's our right to be able

15 to offer for the Board's consideration

16 findings of fact and conclusions of law before

17 you make your decision.

18             CHAIRPERSON MILLER:  Okay.  All

19 right.  I just wanted to make sure we heard

20 the arguments before we go into recess.

21             MR. SIMPSON:  Sure.

22             CHAIRPERSON MILLER:  All right.
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1 I'm going to have us take a roll call vote.

2             MR. SIMPSON:  Can I ask for a

3 clarification as to what exactly you are

4 voting on?

5             CHAIRPERSON MILLER:  Okay.

6             MEMBER SILVERSTEIN:  To go into

7 closed session.

8             CHAIRPERSON MILLER:  Okay.

9             MEMBER SHORT:  Closed session.

10             CHAIRPERSON MILLER:  To consider

11 the -- okay, yes, I'll put it in here.  Okay.

12 Well, my understanding is there has been a

13 motion that the Board consider ruling on the

14 issue of amend -- of allowing relief from the

15 settlement agreement summarily to allow the

16 applicant to apply for extended hours.

17             MEMBER JONES:  But we are not

18 voting on that.

19             CHAIRPERSON MILLER:  No, we are

20 not.  We are going to -- that is what we will

21 be --

22             MEMBER JONES:  I think his
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1 question was what are we voting on.

2             CHAIRPERSON MILLER:  That is what

3 we were conferring --

4             MEMBER SILVERSTEIN:  To go into

5 closed session to get legal advice.

6             MEMBER JONES:  Exactly.

7             CHAIRPERSON MILLER:  Right.

8             MEMBER JONES:  That's what it is.

9             MEMBER ALBERTI:  What we are doing

10 is essentially to get legal advice.  We are

11 not voting on -- we will vote on it out here.

12             MEMBER JONES:  Yes.

13             CHAIRPERSON MILLER:  We are now

14 voting on going into closed session.

15             MR. SIMPSON:  Okay.

16             CHAIRPERSON MILLER:  As

17 Chairperson of the Alcoholic Beverage Control

18 Board for the District of Columbia and in

19 accordance with Section 405 of the Open

20 Meetings Amendment Act of 2010, I move that

21 the ABC Board hold a closed meeting for the

22 purpose of seeking legal advice from our
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1 counsel on Case No. 14-PRO-00007, Madam's

2 Organ or 2461 Corporation, per Section

3 405(b)(4) of the Open Meetings Amendment Act

4 of 2010, and deliberating upon that possibly

5 for the reasons cited in Section 405(b)(13) of

6 the Open Meetings Amendment Act of 2010.

7             Is there a second?

8             MEMBER RODRIGUEZ:  Seconded.

9             CHAIRPERSON MILLER:  Mr. Rodriguez

10 has seconded the motion.  I'll now take a roll

11 call vote.

12             Mr. Brooks?

13             MEMBER BROOKS:  I agree.

14             CHAIRPERSON MILLER:  Mr. Alberti?

15             MEMBER ALBERTI:  I disagree.

16             CHAIRPERSON MILLER:  Okay.  Mr.

17 Rodriguez?

18             MEMBER RODRIGUEZ:  I agree.

19             CHAIRPERSON MILLER:  Ms. Miller

20 agrees.

21             Mr. Silverstein?

22             MEMBER SILVERSTEIN:  I disagree.
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1             CHAIRPERSON MILLER:  Mr.

2 Silverstein disagrees.

3             Mr. Short?

4             MEMBER SHORT:  I agree.

5             CHAIRPERSON MILLER:  Mr. Short

6 agrees.

7             Mr. Jones?

8             MEMBER JONES:  I agree.

9             CHAIRPERSON MILLER:  Mr. Jones

10 agrees.  So the vote is 5-2 to go into closed

11 session to confer with counsel on this issue.

12             MR. SIMPSON:  And we should hang

13 tough?

14             CHAIRPERSON MILLER:  Yes.

15             MEMBER SILVERSTEIN:  We will be

16 back in five.

17             CHAIRPERSON MILLER:  You can take

18 a quick break if you want.

19             MEMBER ALBERTI:  I wouldn't.

20             CHAIRPERSON MILLER:  Well, you

21 can.

22             MEMBER ALBERTI:  I think we will
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1 be really quick.

2             (Whereupon, the above-entitled

3 matter went off the record at 6:43 p.m. and

4 resumed at 6:51 p.m.)

5             CHAIRPERSON MILLER:  Okay.  We are

6 back on the record.  This is the first time

7 someone has asked us to do that, but okay,

8 we're going to go with it.

9             I am ready to make a motion to

10 grant the request based on the following:  And

11 the way I understand the motion is to be is

12 relief from the provision in the settlement

13 agreement restricting the hours, so that the

14 applicant would be able to apply for extended

15 hours.

16             And the reason I'm moving to grant

17 it is that based on the evidence, I think the

18 three-prong test has been met with that

19 particular provision in that I find that the

20 good faith negotiation has been met by the

21 fact that the parties did meet, that the

22 applicant did meet with the ANC and that the
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1 applicant did go to mediation.

2             And I don't believe we need to

3 look further than that for that prong.  I

4 think there clearly was a change in

5 circumstances in 2008 to now and that there

6 was a change in the law allowing extended

7 hours and that the applicant is competitively

8 disadvantaged by not being able to apply for

9 those extended hours like those who don't have

10 such restrictions in settlement agreements.

11             And I don't see any evidence in

12 the record that there would be any adverse

13 impacts from lifting that provision in that

14 way.

15             So do I have a second?

16             MEMBER ALBERTI:  Madam Chair, are

17 we voting on your motion or the motion before

18 us from the --

19             CHAIRPERSON MILLER:  That is the

20 same.

21             MEMBER ALBERTI:  -- applicant?

22             CHAIRPERSON MILLER:  It's the
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1 same.  It's the same.  Oh, I don't need a

2 second?  Is that what you are saying?

3             MEMBER ALBERTI:  You don't need a

4 second.

5             CHAIRPERSON MILLER:  Okay.

6             MEMBER ALBERTI:  We have a motion

7 before us that we are voting on, I guess.

8             CHAIRPERSON MILLER:  Okay.  Well,

9 for those reasons --

10             MEMBER ALBERTI:  So it's a

11 straight vote.

12             MEMBER SILVERSTEIN:  What is the

13 motion?

14             MEMBER ALBERTI:  It's a straight

15 vote.  It's a straight vote.  Are we taking

16 the vote?

17             CHAIRPERSON MILLER:  Is there any

18 other discussion?  I am saying that I will

19 vote for that motion then to grant it for the

20 reasons I have articulated.  Is there any

21 other discussion on the motion?

22             MEMBER ALBERTI:  No, I think Mr.
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1 Brooks has a question.

2             MEMBER BROOKS:  Yes.

3             CHAIRPERSON MILLER:  Mr. Brooks?

4             MEMBER BROOKS:  I want to be

5 clear.  Now, are we voting to allow him to

6 apply to the Board for all the holidays to be

7 open?

8             CHAIRPERSON MILLER:  In effect we

9 are because we want --

10             MEMBER BROOKS:  To apply, but not

11 necessarily to grant?

12             CHAIRPERSON MILLER:  Yes,

13 absolutely, right.

14             MEMBER BROOKS:  Okay.

15             CHAIRPERSON MILLER:  Just to

16 eliminate provision in the settlement

17 agreement, so they could apply.

18             MEMBER BROOKS:  Okay.

19             CHAIRPERSON MILLER:  Okay.  All

20 right.

21             MEMBER JONES:  So just to be

22 clear, we are not eliminating the provision?
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1 We are providing relief to the existing

2 provision, based on our understanding of the

3 motion from the individuals who originally

4 made the motion?

5             MEMBER ALBERTI:  Right.  We're

6 granting relief from that.

7             MEMBER JONES:  That's the --

8             CHAIRPERSON MILLER:  Relief from

9 the restriction.

10             MEMBER ALBERTI:  From the hours

11 restriction.

12             CHAIRPERSON MILLER:  What they

13 asked for.

14             MEMBER ALBERTI:  Relief from the

15 hours restriction.

16             CHAIRPERSON MILLER:  Okay.

17             MEMBER ALBERTI:  But the

18 implication of that is what Mr. Brooks

19 described.

20             CHAIRPERSON MILLER:  Yes, yes.

21 Anybody else?  If nobody else has any other

22 comments or --



202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 315

1             MEMBER SILVERSTEIN:  Is there a

2 second?

3             CHAIRPERSON MILLER:  Okay.

4             All those in favor of -- if

5 everyone understands it, all those in favor of

6 the motion say aye.

7             MEMBER BROOKS:  Aye.

8             CHAIRPERSON MILLER:  Aye.

9             MEMBER RODRIGUEZ:  Aye.

10             CHAIRPERSON MILLER:  All those

11 opposed?

12             MEMBER JONES:  Opposed.

13             CHAIRPERSON MILLER:  What did Mr.

14 Brooks do?

15             MEMBER BROOKS:  Aye.

16             CHAIRPERSON MILLER:  Aye.  And

17 so --

18             MEMBER BROOKS:  Why don't you do a

19 roll call?

20             MEMBER ALBERTI:  Why don't you do

21 a roll call?

22             CHAIRPERSON MILLER:  Okay.  Roll
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1 call in favor of granting the motion.

2             Mr. Brooks?

3             MEMBER BROOKS:  Aye.

4             CHAIRPERSON MILLER:  Okay.  Mr.

5 Alberti?

6             MEMBER ALBERTI:  Opposed.

7             CHAIRPERSON MILLER:  Mr.

8 Rodriguez?

9             MEMBER RODRIGUEZ:  Aye.

10             CHAIRPERSON MILLER:  Ms. Miller is

11 aye.

12             Mr. Silverstein?

13             MEMBER SILVERSTEIN:  No.

14             CHAIRPERSON MILLER:  Silverstein

15 is no.  Okay.

16             Mr. Short?

17             MEMBER SHORT:  Opposed.

18             CHAIRPERSON MILLER:  Short is no.

19 Okay.

20             And, Mr. Jones?

21             MEMBER JONES:  I oppose.

22             CHAIRPERSON MILLER:  Mr. Jones is
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1 no.  So the motion fails by a vote of 3-4.

2 Okay.  Now, that leads us to -- well, the

3 record is closed.

4             And do you all want to file

5 proposed findings of facts and conclusions of

6 law?

7             MR. SIMPSON:  Yes.

8             CHAIRPERSON MILLER:  Yes.  Okay.

9             MR. BIANCO:  I would prefer not

10 to, but --

11             CHAIRPERSON MILLER:  Or waive your

12 right to do so.

13             MR. BIANCO:  -- if --

14             CHAIRPERSON MILLER:  What?

15             MR. BIANCO:  I would prefer not

16 to, but we are going to.

17             CHAIRPERSON MILLER:  Okay.  So you

18 are going to.  I assume if one party, if Mr.

19 Simpson decides not to, you might not, right?

20             MR. BIANCO:  If Mr. Simpson

21 decides not to, we will likewise waive, yes.

22             CHAIRPERSON MILLER:  Okay.  So you
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1 will have 30 days from when the transcript is

2 available, which is probably in three weeks.

3 Two to three weeks.

4             MR. DUGGAN:  So we can get a

5 decision before 2020?

6             CHAIRPERSON MILLER:  Yes.  I'm

7 trying to get you this.  Okay.

8             MR. BIANCO:  Thank you, Madam

9 Chairman.

10             CHAIRPERSON MILLER:  So that

11 concludes this hearing.

12             MR. DUGGAN:  Thank you.

13             CHAIRPERSON MILLER:  Thank you all

14 very much.  And we are just going to vote

15 again to deliberate this in closed session.

16             MEMBER ALBERTI:  Thanks for

17 sticking around.

18             CHAIRPERSON MILLER:  Don't wait,

19 yes, right.

20             MR. DUGGAN:  Thanks for your

21 service.

22             MR. BIANCO:  I appreciate the
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1 Board's indulgence on the procedural anomaly.

2             MEMBER ALBERTI:  It's not an

3 anomaly.

4             CHAIRPERSON MILLER:  It was the

5 first time.

6             MEMBER ALBERTI:  Motions occur all

7 the time.  We never had that motion, but we

8 get motions all the time.

9             CHAIRPERSON MILLER:  We've got to

10 act quickly on this.  Okay.  We met the three-

11 part test.  Okay.  Let me read these

12 instructions.

13             As Chairperson of the Alcoholic

14 Beverage Control Board for the District of

15 Columbia and in accordance with Section 405 of

16 the Open Meetings Amendment Act of 2010, I

17 move that the ABC Board hold a closed meeting

18 for the purpose of seeking legal advice from

19 our counsel on Case No. 14-PRO-00007, 2461

20 Corporation, per Section 405(b)(4) of the Open

21 Meetings Amendment Act of 2010, and

22 deliberating upon this case for the reasons
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1 cited in Section 405(b)(13) of the Open

2 Meetings Amendment Act of 2010.

3             Is there a second?  Second?  Is

4 there a second?

5             MEMBER RODRIGUEZ:  Second.

6             CHAIRPERSON MILLER:  Mr. Rodriguez

7 seconded the motion.  I'll now take a roll

8 call vote now that the motion has been

9 seconded.

10             Mr. Brooks?

11             MEMBER BROOKS:  I agree.

12             CHAIRPERSON MILLER:  Mr. Alberti?

13             MEMBER ALBERTI:  I agree.

14             CHAIRPERSON MILLER:  Mr.

15 Rodriguez?

16             MEMBER RODRIGUEZ:  I agree.

17             CHAIRPERSON MILLER:  Ms. Miller

18 agrees.

19             Mr. Silverstein?

20             MEMBER SILVERSTEIN:  I agree.

21             CHAIRPERSON MILLER:  Mr. Short?

22             MEMBER SHORT:  I agree.



202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 321

1             CHAIRPERSON MILLER:  Mr. Jones?

2             MEMBER JONES:  I agree.

3             CHAIRPERSON MILLER:  Okay.  The

4 motion passes by a 7-0-0 vote.

5             I hereby give notice that the ABC

6 Board will hold a closed meeting in the ABC

7 Board conference room pursuant to the Open

8 Meetings Amendment Act of 2010 and issue a

9 decision within 90 days.

10             And that concludes this hearing.

11 I forgot to tell them 90 days.

12             MEMBER ALBERTI:  That's fine.

13             CHAIRPERSON MILLER:  That's fine.

14 I know.

15             MEMBER RODRIGUEZ:  They know.

16             CHAIRPERSON MILLER:  Yes.

17             (Whereupon, the Protest Hearing in

18 the above-entitled matter was concluded at

19 6:58 p.m.)

20

21

22
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